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FOREWORD

It is my great pleasure to welcome readers to the 2013 issue of the Journal of the Australasian 
Law Teachers Association (JALTA).

JALTA is a double-blind refereed journal that publishes scholarly works on all aspects of 
law. JALTA was established by the Australasian Law Teachers Association (ALTA) in 2008 
and represents an important initiative which supports the research endeavours of its members, 
in addition to ALTA’s highly regarded Legal Education Review (LER) and the Centre for 
Legal Education’s Legal Education Digest (LED), which is included in ALTA membership. Legal Education Digest (LED), which is included in ALTA membership. Legal Education Digest
The journal also appropriately reflects the prestige, maturity and development of ALTA as an 
organisation which now represents well over 1000 members.

Following the publication of our inaugural issue in 2008, the response to subsequent issues 
of JALTA continued to be very strong. This issue of JALTA includes 17 published articles out 
of 25 full submissions that we received. All submissions undergo a rigorous double-blind peer 
review before being published. 

In closing, and most importantly, I need to extend my sincere thanks to a number of people 
whose collective efforts have made this journal possible. First, in addition to all members of 
the ALTA Executive, I would like to thank my Editorial Board colleagues for their counsel and 
support. Second, I must thank ALTA Interest Group Convenors and all referees who assisted us 
with the double-blind refereeing process. I would also like to offer my thanks to Trischa Mann, 
for all her efforts in proof-reading, Maureen Platt for her efforts in typesetting, and to CCH 
Australia Ltd for their generous sponsorship and continued support of the journal. Lastly, I need 
to record a special thanks to Katherine (‘Kat’) Poludniewski who is tireless in her work on all 
aspects dealing with JALTA and is always supremely organised and efficient. I can safely say 
that, without Kat’s contributions JALTA, would not be produced in a timely and professional 
manner. Well done, Kat!

I commend this issue of JALTA to all readers and ALTA looks forward to continuing to 
contribute to the legal profession through this journal.

Professor Dale Pinto
Editor-in-Chief
JALTA
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THE GATEKEEPERS OF THE LAW: 
REVISITING THE ROLES OF ACADEMICS, 

STUDENTS AND THE PROFESSION

LEONIE KELLEHER OAMELLEHER OAMELLEHER ∗ AND HUBERT ALGIE∗∗

ABSTRACT

Clinical legal practice (CLP) provides opportunity for teaching that addresses gaps in core 
teaching programs. It can also provide a window of hope for communities at the periphery of 
the law. This paper describes two innovative projects that sought to address such gaps using 
alternative methods. It analyses their strengths, weaknesses, opportunities and threats, drawing 
conclusions for future directions.

Before the law, there stands a guard.
A man comes from the country, begging admittance to the law.

– Kafka1

I. INTRODUCTION

Law schools at present attract the best and brightest young Australians. Entrusted with educating 
future leaders, law schools face heavy responsibility in preparing these brilliant people for 
the enormous environmental, social and political challenges they will face. At the same time, 
employment-wise, it has been said to be the worst time in living history to be a law graduate.2 

Care is needed to ensure that the best marks are not confused with the best potential lawyer, and 
that student emphasis does not shift away from client-based practical excellence.
Even so, law students have a powerful and unique opportunity to re-imagine legal knowledge 
and lead creative new approaches to law, while gaining demonstrable practical experience and 
meeting community need.

The purpose of this paper is to examine two innovative law teaching concepts. The first was 
an advocacy program, led by students, aimed to encourage outlier students in public speaking 
and case preparation. The second was an ‘on country’ Indigenous Clinical Legal Practice 
(CLP) program. Each concept is separately described, analysing its strengths, weaknesses, 
opportunities and threats.3 From this, the paper includes a combined analysis with insights 

 * Dr Leonie Kelleher was one of the first specialists accredited by the Law Institute of Victoria in environment, 
planning and local government law. She was awarded an Order of Australia in 1990, and has earned an international 
reputation for European post-reunification work, conducted many test cases and one of the last Privy Council 
appeals. Her PhD examined the impact of regulatory change upon entrepreneurial opportunity, focusing on Native 
Title.

** Hubert Algie is a Law Clerk at Kellehers Australia and a current student at Victoria University’s College of Law 
and Justice.

1 Franz Kafka, Der Prozess (Max Brod (ed), Verlag Die Schmiede, 1925), but the quotation is taken directly from 
The Trial: A film by Orson Welles, screenplay and direction by Orson Welles, Paris-Europa Productions, 1962.

2 Leanne Mezrani, ‘It is the worst time in living history to be a law graduate’ Lawyers Weekly (online, 27 August, 
2013) <http://www.lawyersweekly.com.au/news/it-is-the-worst-time-in-living-history-to-be-a-law>.

3 This form of analysis, known as a SWOT, is a business analytic tool developed in the 1960s. It provides a useful 
practical means for contextualising external and internal environmental elements, both positive and negative. 
See Mike Morrison (2012) SWOT Analysis (TOWS Matrix) Made Simple, Rapid BI, Business & Organizational 
Development tools, training & services – Human Resources OD & Leadership <http://rapidbi.com/swotanalysis/>; 
Robert W Bradford and Brian Tarcy, Simplified Strategic Planning, The No-Nonsense Guide for Busy People Who 
Want Results Fast (Chandler House Press, 2000)Want Results Fast (Chandler House Press, 2000)Want Results Fast
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across both case studies, and then synthesises those outcomes, drawing the conclusion that 
teachers ‘outside the gate’ can offer important knowledge which, when placed proximate to 
injustice, engages the power of focused student energy.

This is a descriptive paper aimed at providing rich data to inform continued dialogue 
about alternative legal teaching models by alternative legal teachers. While recognising that 
an expansive field of knowledge and research exists in this area,4 we argue that descriptive 
methodology has validity where a state of learning is pre-paradigmatic, requiring theory 
construction rather than verification.5 Descriptive methodology is, further, an appropriate 
approach where phenomena may, by their nature, be better understood by giving voice to those 
living an event and then listening to and interpreting their experience. This is not a quantitative 
or statistical study, although such further research may have benefit. As with all case studies, 
this present study produces a purely ‘local’ knowledge which the synthesis of the two individual 
cases in part addresses.6

II. THEORETICAL OVERVIEW

The origins of western legal education lie within a practical and oral tradition that fuses law and 
moral schema. However, systematic legal education is only a relatively recent phenomenon.7

The Australian legal profession is regulated at the state level, with oversight by national bodies. 
The journey to becoming a practising lawyer in Australia is broadly a two-step process (or three 
steps if employment is included). First, students must undertake an approved course of study at 
a tertiary institution – commonly either a Bachelor of Laws (LLB) or a Juris Doctor (JD). These 
courses must meet national proscribed curriculum standards known as the ‘Priestley 11’.8 Upon 
successful completion of a Priestley 11 degree, students seeking admission to practice must 
then comply with certain practical training requirements, all of which must meet the National 
Competency Standards for Entry Level Lawyers.9 Pathways vary in each jurisdiction, but 
broadly applicants for admission are required to complete either Practical Legal Training (PLT) 
or some course of supervised practice (articles). 

Aboriginal law forms no compulsory part of admission to legal practice in Australia and 
neither does education as to how Aboriginal people interface with the Australian legal system. 
However, as Aboriginal lawyer Irene Watson explained:

It is through the possibility of Aboriginalising our legal education that we could bring another 
way of knowing the world and its legal systems.10

It has also been argued that a narrative teaching style is more fluid than textbook learning 
in creating new ideas and destroying the bundle of received wisdoms.11 Narrative teaching is 
often excluded from traditional law teaching. However, it is recognised by critical theorists 

4 Professor Giddings’ 2013 study usefully demonstrates how these fields can be drawn together. See J Giddings, 
Promoting Justice Through Clinical Legal Education (Justice Press, 1st ed, 2013).st ed, 2013).st

5 R E Stake, ‘Case Studies’, in N K Denzin and Y S Lincoln (eds), Handbook of Qualitative Research (Sage, 2000); 
C Perry, Y Alizadeh and A Reige, ‘Qualitative methods in entrepreneurship research’, in Proceedings of the Small 
Enterprise Association of Australia and New Zealand Conference (Southern Cross University, Coffs Harbour, 
NSW, 21–23 September 1997).

6 M Patton, Qualitative Evaluation and Research Methods, Sage, Newbury Park (Sage, 1990); G I Susman and R D 
Everard, ‘An assessment of the scientific merits of social research’, (1978) 23 Administrative Science Quarterly
582.

7 R C van Caenegem, The Birth of the English Common Law (Cambridge University Press, 1973); Bernard Schwartz, 
The American Heritage History of the Law in America (American Heritage, 1974).

8 Uniform Admission Requirements Discussion Paper and Recommendations (1992), 24–5. The Priestley 11 is named 
after Justice Lancelot Priestley, Chair of the 1992 Law Admissions Consultative Committee which developed the 
national framework.

9 Law Admissions Consultative Committee, Uniform Admission Rules 2008, Schedule 1.
10 Irene Watson, ‘Settled and unsettled spaces’, in Aileen Moreton-Robinson (ed), Sovereign Subjects Indigenous 

Sovereignty Matters (Allen & Unwin, 2007) 15, 23.
11 Richard Delgado, ‘Storytelling for oppositionists and Others: A Plea for Narrative (1999) 87 Michigan Law Review

2411; Robert Kurzban, John Tooby and Leda Cosmides, ‘Can race be erased? Coalitional computation and social 
categorization’ (2001) 98(26) Proceedings of the National Academy of Sciences 15387.
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and Indigenous scholars as being beneficial.12 Narrative and story appear to be an all-pervasive 
way in which humans organise the world and make meanings.13 They are fundamental to both 
Indigenous law and Indigenous knowledge transfer as well as persuasive advocacy.

In 2000, the Australian Law Reform Commission found that the development of high-
level professional skills involved practical experience and work-based learning, and required 
development of skills in legal research, written and oral communication, advocacy, dispute 
resolution and management.14 Critical legal scholars consider practical training important to 
any legal studies because it provides opportunities to explore major societal questions and 
advocate against instances where law legitimises inequality.15

Historically, of course, the law has been taught and learned within the profession, rather than 
in the academy, through Articles of Clerkship and Bar Readers training. Judges with a particular 
interest in law school curricula have queried the existence of a ‘clear dividing line’ between 
academic and practical teaching.16 In 2012, the Chair of the National Alternative Dispute 
Resolution Advisory Council was quoted in Lawyers Weekly as saying that the Priestley 11 was 
‘acting as a straitjacket’ on legal education, and blog posts following that item confirmed strong 
interest in practical legal training.17

III. CLINICAL LEGAL PRACTICE (CLP)
CLP is a form of legal education which attempts to provide ‘a learning environment where 
students identify, research and apply knowledge in a setting which replicates, at least in part, 
the world where it is practised.’18

Its frequent emphasis is to teach a practical and critical understanding of law and legal 
practice by exposing students to real legal problems in the context of ‘real’ clients. However, 
clinical legal education is also an important technique for theoretical training, and critical legal 
studies scholars have considered that CLP is important to any study of the law.19 CLP also 
provides opportunities for guiding students to intriguing but less high-profile areas of law. 

The literature reflects a sense that CLP programs are often asked to be all things to all men. 
These can include social justice,20 human rights,21 optimising the teaching of normative law,22

12 Kim, Economides, ‘Anglo-American conceptions of professional responsibility and the reform of Japanese legal 
education: Creating a virtuous circle?’ (2007) 41(2) The Law Teacher 155, 165.Law Teacher 155, 165.Law Teacher

13 Peter Brooks, ‘The Law as Narrative and Rhetoric’, in Peter Brooks and Paul Gewirtz (ed) Law’s Stories (Yale 
University Press, 1996); B Prosser, ‘Seeing red: poetry and metaphor as responses to representational challenges 
in critical narrative research’ (2009) 22(5) International Journal of Qualitative Studies in Education, 607.

14 Australian Law Reform Commission (ALRC), Managing Justice: a review of the federal civil justice system (AGPS, 
2000). The Report reflects the law at 31 December 1999. See chapter 2, Education, training and accountability, 
22.

15 Anna Copeland, Clinical Legal Education Within a Community Legal Centre Context’, (2003) 10(3) ELaw 
– Murdoch University Electronic Journal of Law, 1; G R Evans, Calling Academia to Account: Rights and 
Responsibilities (Society for Research into Higher Education and Open University Press, 1999); A H Evans 
and R L Hyams, ‘Independent Evaluations of Clinical Legal Education Programs: Appropriate Objectives and 
Processes in an Australian Setting’ (2008) 17(1) Griffith Law Review 52; M A Noone, ‘Improving access to justice: 
Communication skills in the tribunal setting’ (2006) 16(1) Australian Journal of Judicial Administration, 18.

16 See comments by The Hon. Mr Justice Zeeman of the Tasmanian Supreme Court in W P M Zeeman (1995) 13(2) 
,  Curriculum – A Judicial Perspective,  Journal of Professional Legal Education 215.

17 L Mezrana, ‘Priestly 11 should include ADR’, Lawyers Weekly (online, 9 August 2012) <http://www.lawyersweekly.
com.au/news/priestley-11-should-include-adr>.

18 R Grimes, ‘The Theory and Practice of Clinical Legal Education’ in Julian Webb and Caroline Maugham (eds), 
Teaching Lawyers’ Skills (Butterworths, 1996), 138.

19 Mark Spiegel, ‘Theory and Practice in Legal Education: An Essay on Clinical Legal Education (1987) 34 UCLA 
Law Review 577; Anna Copeland, ‘Clinical Legal Education Within a Community Legal Centre Context’ (2003) 
10(3) E LAW – Murdoch University Electronic Journal of Law; Adrian Evans, ‘Specialised Clinical Legal 
Education Begins in Australia’ (1996) 21(2) Alternative Law Journal 79.

20 Jerold S Auerback, ‘What has the teaching of law to do with justice?’ (1978) 53 New York University Law Review 
457; Giddings, above n 4; Peter A Joy, ‘Political Interference with Clinical Legal Education: Denying Access to 
Justice’ (1999) 75 Tulane Law Review 235.

21 Mary Anne Kenny, ‘ Clinical Legal Education: Teaching Law Students About Human Rights <http://www.unaa-   
wa.org.au/papers/ClinicalLegalEducation/ClinicalLegalEducation.htm>.

22 Irene Styles and Archie Zariski, ‘Law Clinics and the Promotion of Public Interest Lawyering’ (2001) 19 Law in 
Context 65.
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giving meaning to life23 and increasing the individual law school’s competitiveness among 
students.24

While many CLP programs focus on community ‘shop front’ legal approaches, advocacy 
and ‘test’ case litigation are critical components to social and law reform. For example, many 
important legal issues, including those facing Aboriginal people, have been resolved through 
advocacy. The ‘test’ cases of Mabo25 and Wik26Wik26Wik  are only two important examples.

It is within this theoretical context that this paper examines two innovative programs recently 
offered at an Australian law school. Case Study 1 is a student-run advocacy and public speaking 
program. Case Study 2 is a Clinical Legal Practice subject conducted by an Aboriginal Elder. 
Each case is studied below, providing a description and a SWOT analysis.27 Following this, the 
outcomes are combined and synthesised to draw a conclusion.

IV. CASE STUDY 1
The first program was, designed and led by the second author. It actively aimed to involve 
‘outlier’ or nervous students, and was developed as a response to a perceived unmet need at the 
university to fill a gap between formal academic advocacy course work and practical, student 
advocacy such as moots or volunteer legal clinics. 

A. Purpose
The program aimed to encourage aspiring advocates and those students who felt they lacked 
public speaking or advocacy skills to practically advance these skills. To achieve this, a pilot 
program began on a simple idea: students practise speaking in public each week in a safe, 
private environment, guided by guest professionals of the highest calibre. This setting also 
enabled participants to aspire to excellence aided by friendly, collegial, student-led personal 
development.

B. Goals 
A key goal was that each student prepare an oral argument based on facts and relevant law, 
structured by logical principles, with the aim of as simple a presentation format as possible. The 
set of conditions which students had to follow became increasingly complex as the program 
progressed.

The program recognised that ‘skilling up’ in advocacy is a tool by which law students can 
become enablers of social change and also a means by which ordinary people’s lives may be 
substantially improved.28

C. Description
The program ran over approximately eight sessions and continued beyond the pilot to a second 
semester. It adapted to accommodate students’ formal study demands by spreading dates so as 
to avoid overloading students. Initial registrations for the pilot program came overwhelmingly 
from women, with over 75 per cent female participants. Participation numbers ranged from 5 
to 15 students each week, with varying degrees of ongoing attendance.

Professional guests were asked to initiate each session by giving a short presentation 
on a pre-agreed topic relating to advocacy and public speaking. Guests included judges, 

23 Clinical Legal Education Homepage, Fordham University (2013) <http://law.fordham.edu/clinical-legal-education/
clinics.htm>.

24 Adrian Evans and Ross Hyams, ‘Independent Evaluations of Clinical Legal Education Programs: Appropriate 
Objectives and Processes in an Australian Setting (2008) 17(1) Griffith Law Review 52, 54–5.

25 Mabo & Others v. Queensland (No. 2), [1992] HCA 23; (1992) 175 CLR 1.
26 The Wik Peoples v. The State of Queensland & Ors; The Thayorre People v The State of Queensland & Ors (1996) 

187 CLR 1; (1996) 141 ALR 129; (1996) 71 ALJR 173; [1997] 1 Leg Rep 2, B8/1996, 12 June [1996] HCA 40; 
(23 December 1996). 

27 Above n 3.
28 Giddings, above n, 4, 37.
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barristers, specialist solicitors and a clinical neuropsychologist who covered topics including 
persuasiveness, the psychology of advocacy, case preparation, outlining an argument, measuring 
an audience, body language and advocacy at a student level. Each guest then remained for the 
balance of the hour, listening and providing feedback on each student’s individual presentation. 
The professional element created formality and seriousness to students’ presentations.

In the pilot program, the first session established the ground rules of trust and the ‘padded 
wall’ (what happens in the room stays in the room). Sessions commenced with statement of 
the order of events, followed by a one-minute stand-up talk by everyone in the room, who 
introduced themselves and described why they decided to study law. The second session 
required each student to give two thirty-second talks on a random, fun topic (Marilyn Monroe 
was a genius, Homer Simpson for President). In this session, students also rotated roles during 
each talk, providing observation, evaluation and reaction to another student’s talk. In the third 
week, students we required to talk longer and for the first time on a legal topic (The Death 
Sentence Is Appropriate, law students should be more proximate to justice). Then, as the weeks 
passed, students were required to prepare in advance, with varying degrees of prior notice, more 
complex legal arguments (persuade the guest why Mabocomplex legal arguments (persuade the guest why Mabocomplex legal arguments ( 29 was wrong). The tasks were designed 
so that each time a student spoke, their argument required increasing levels of sophistication 
and complexity.

Students were also encouraged to respond to each speaker with their own feedback. 
Thus all students participated as both educator and student. Students actively navigated the 
involvement with senior members of the legal profession at every workshop, as the program 
sought to interlink students, academics and professional associates in new-found ways and with 
new-found freedoms. Critical to the program’s success was the removal of competition and 
judgmental attitudes. The secure, ‘padded-wall’ environment built trust – student to student, 
with the guidance of professionals – to provide critical protection, motivation, and active cross-
fertilisation aimed at improving creative learning outcomes. It was ok to fail. The program was 
popular with those students whose passion for law might, at times, outshine their academic 
results, or with students wanting to diversify their university experience. Students shared an 
anti-‘spoon feed’ attitude, seeing a direct path between improving their own skills in advocacy 
and becoming better equipped both for their own studies and for legal practice. As Giddings 
notes, such constructive engagement can make ‘legal education more effective in developing 
the lawyers of tomorrow and maintaining the lawyers of today’.30 It also has the ability to assist 
students improve their own value in a highly competitive market place for law graduates.31

The program developed an alternative space for education, combining a more cooperative 
and collaborative style of learning, which helpfully prepared more tentative students for the 
competitive and pressurised mooting environment. It allowed students with an interest in 
advocacy to become agents of their own learning and improvement in a safe environment, 
building their own confidence to participate in further, more challenging advocacy fields. It 
was also enthusiastically received by the professional guests. 

D. Objective Analytic Feedback
At the time of writing, objective feedback is only available for the pilot program. At the 
conclusion of the pilot, students completed a feedback form comprising 13 questions, requiring 
a combination of ‘yes’ and ‘no’, ‘1’ to ‘10’ and descriptive or comment responses. Fourteen 
responses were returned. Outcomes revealed that students felt the seminar assisted their 
advocacy/public speaking, with the students rating their improvement at an average of 6.36 
out of 10. Some students also indicated that these skills crossed over into academic work and 
thinking, due to a practical way of viewing academic assignments. Students rated program 
structure at an average of 8.23 out of 10. All students reported that they would ‘recommend 
this program to others’ and 85.71 per cent of all the students felt that the program met an unmet 
need at the university.

29 Mabo & Others v. Queensland (No. 2), [1992] HCA 23; (1992) 175 CLR 1.
30 Giddings, above n, 4, 4.
31 Giddings, above n, 4, 55.



JOURNAL OF THE AUSTRALASIAN LAW TEACHERS ASSOCIATION

6

E. Strengths
The strong support of the University and the Law Dean gave the program strength and freedom, 
empowering a small-scale, student-run program. Students strengthened their ability to create 
legally structured arguments. The openness of the program and ability of participants to shape 
their own experience created a deeply encouraging environment in which to speak and practise, 
with positive feedback.

Many students formed strong and beneficial friendships, and created study groups and other 
learning and emotional supports. Subsequently many also formed teams and participated in 
internal and external moots and advocacy competitions, as well as signing up for volunteer legal 
positions and running for student representative bodies. At least five students were selected to 
represent the university at senior national moot competitions, including the Castan Human 
Rights Moot, La Trobe University Environment Moot and Michael Kirby Contract Moot. A 
number are currently participating in the Willem C Vis International Commercial Arbitration 
Moot program.

F. Weaknesses and Difficulties
As Professor Giddings notes: 

very valuable insights can be gained by closely considering situations where things did not go 
according to plan.32

As the program was extra-curricular, students (who face the intense pressure of achieving 
highest possible grades to assist their career prospects) expressed feeling overburdened 
sometimes and needing to prioritise their academic studies, despite their interest in the 
program.

The program met with some gossip and unofficial student politics that undervalued or 
undermined it within the student body itself. This, although a detriment, was a minor weakness, 
because the students undermining the program were not participants in it, or privy to its 
operation, and the gossip had no noticeable impact on participants.

As it was the second author’s first foray into leading such a program, preparation and clarity 
of direction were difficulties which needed revision in subsequent iterations. The seminars 
were demanding and required extraordinarily hard work for the organisers, with much to be 
achieved in limited time after hours, between classes and among work commitments.

It was also noted, anecdotally, that while lectures by famous advocates would pack the 
lecture theatres, this program had less ‘cool’, as some students were unable to appreciate 
the opportunity to receive individual feedback presented by senior, less high-profile guests 
attending.

G. Opportunities 
The program created the opportunity to bridge the gap between the formal academic 

advocacy subject and the intense competitiveness of student moots. It also strongly supported 
the opportunity to build a culture of advocacy at an under-developed mooting law school and 
created a breeding ground for talented but unsure mooters. 

H. Threats
Student ‘laziness’ was a major threat. While it is important to build a culture that pushes 
each student, culture and team building were essential in the program’s first weeks. Formal 
performance measurements and the collection of objective analytical feedback was difficult, 
as it was not a formal law school program but rather a reaction to a perceived need. The 
second author’s inexperience in leading such a program made it difficult to measure individual 
advocacy from starting point throughout improvement to the end outcome. 

32 Giddings, above n, 4, 24.
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I. Outcomes
The program remains ongoing despite its growing pains. Its second semester faced different, 
more complex problems than those of the first semester. It shifted focus away from support 
and group building to a more outcomes-driven focus − moot problems and pushing students 
harder. Also, the second author had less time to allocate to the program, given his own mooting 
commitments.

The program presented a clear and powerful opportunity to nourish the desire of law students 
to learn and grow while encouraging, helping and caring for students who found advocacy 
difficult. The wide range of skill levels present within the law school added to the complexity. 
Although new and teething, the program presented an innovative approach to legal education 
by having students step up and engage with the legal profession as their active guides, and 
by the university allowing the program freedom and support to grow by trial and error in 
uncharted, student-lead territory. 

V. CASE STUDY 2 
The second concept was a CLP program conducted ‘on country’ and led by an Indigenous 
Elder. 

A. Purpose
The idea for the subject was initiated by the Elder, who wanted to convey to law students the 
legal burdens faced by his people. He saw the law as a fundamental barrier and sensed that 
if he could pass his knowledge to law students, they would better understand the issues and 
become able, in the long-term, to play an important role in removing those barriers. The law 
school required the teaching of professional practice tools and principles, while encouraging 
strategic and critical thinking beyond existing legal paradigms and offering opportunity for 
entirely alternative ways of viewing the Australian legal system. The first author was the formal 
‘lecturer’ (in an adjunct role).

B. Description
Since the course was initiated, designed, taught and assessed by the Elder, the lecturer merely 
shaped the Elder’s approach to ensure its fit within law school course requirements. It is believed 
to be the first of its kind in Australia designed and taught by an Aboriginal Elder. 

The core concept of the course was a sustained consultation, with genuinely practical effects 
in which students engaged with the task of acting for an Indigenous Elder located in remote 
Central Australia – the client. Some classes were held in Melbourne (with more available at 
student request) but core teaching consisted of one week on country in remote Central Australia, 
where students slept rough, in sleeping bags within the desert landscape, and were taught by the 
elder. The Melbourne classes comprised: 

• A pre-travel class concerned with client confidentiality, taking instructions, preparation 
for a view, cross-cultural legal practice, memo taking and clinical legal skills relevant to 
a practitioner’s first meeting with a new client and client briefing.

• A post-travel class to work on the Elder’s instructions. 
• A class following provision of a letter of advice to the client, involving a teleconference 

with the Elder and his provision of further instructions. 
• A class, attended by the Elder, to present the students’ final advice.  
Although protected by strict signed confidentiality agreements, in broad terms, the legal 

problem presented to the students by the Elder at the end of the ‘on country’ teaching period 
concerned an agreement between Government and the community to protect a significant 
parcel of their land.
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C. Strengths
Student response was overwhelmingly positive, with expressions of strong emotional connection 
with what they were asked to do and the opportunity it provided them. Verbal feedback to 
the first author, their letters of thanks to the Elder and their ongoing active involvement in 
Indigenous pro bono legal advice for the Elder and other Aboriginal Peoples demonstrated 
that the ‘real life’ setting was compelling. All students recorded a transformation in their 
understanding of Indigenous law and a revision of assumptions about their legal knowledge. 
Each student individually expressed to the first author that they were deeply moved by the 
situation facing Aboriginal people with respect to policing, loss of human rights and in their 
day-to-day encounters with the law.

The university’s support to the program was a major strength. Two full-time staff members 
were funded to visit ‘on country’ in the two years prior to the course being conducted. Travel 
costs to country for students and the first author as lecturer were met, along with the costs 
of two visits by the Elder to Melbourne, the first to meet senior staff at the law school and 
participate in meetings and a workshop with Hon. Michael Kirby and the second to attend 
(and assess) the students’ final presentation. The Elder’s assessment of the presentation was 
based on its value to him and his people in providing practical legal assistance. The author’s 
assessment followed the criteria described to the students in the course materials, which had 
been created by the Elder and the lecturer working together. They actively took account both of 
Aboriginal law issues and of law school pedagogical and legal requirements. 

D. Weaknesses and Difficulties
Students reported finding that the course posed more challenges than standard lecture format 
subjects. All students were in part-time work, some supporting children and family. Securing 
leave from work and withstanding the loss of one week’s wages posed a major student issue. 

A further difficulty – given the outback location, and rain blocking roads during the week 
leading up to the on country experience – was that the entire program was placed at risk. 
It also added to the lecturer’s organisational difficulties, which, had they not been met pro 
bono, would have increased university expenditure for the subject, and the university was also 
involved in meeting additional unexpected transport costs.

As the subject was taught by persons not engaged on the university’s full-time staff, there 
also arose points of genuine perplexity around their interfaces with the university system.

E. Opportunities
Students gained, and valued tremendously, the opportunity for active and ‘real’ involvement in 
case preparation for ‘test case’ litigation. This was clearly serious work, upon which the futures 
of many people rested. They recognised and welcomed the trust being placed in them, the 
seriousness of their obligation to study hard, fully understand the facts and law – and, as they 
expressed to the first author, produce an outstanding client outcome. 

Informal, out-of-classroom, professional and personal mentoring opportunities also arose 
(at the campfire, during long drives, etc) for one-on-one contact between students and both the 
Elder and an experienced legal practitioner. 

The involvement of students in addressing a real community problem also presented 
an opportunity for developing practical legal skills – review of massive documentation, its 
recording into a relevant and extensive chronology, complex legal research and synthesis of 
law and fact by preparation of a letter of advice and a draft brief to counsel which formed 
the basis of a subsequent Federal Case ‘test’ case, followed directly from the students’ work. 
Without the students’ work, the Aboriginal community would not have been able to instruct 
lawyers to that case.

The opportunity to connect with an Elder created opportunities for the permanent changes 
in students’ perception and their long-term commitment to Indigenous issues. This was also 
an opportunity for a law school to directly contribute to improving conditions for Australian 
Aboriginals through the work done by the law students, which actually contributed valuable 
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legal assistance. Further, in honouring the knowledge held by an Aboriginal Elder, it provided an 
opportunity for the university to demonstrate its deep commitment to acknowledging Aboriginal 
knowledge and its potential contribution to improvement of Australia’s legal system. 

F. Threats
Students sensed the level of responsibility clearly being placed upon them, in a legal matter of 
very great moment to the Elder and his people.

However, other threats clearly existed, because the subject was not re-run. Those who 
designed and taught this Clinical Legal Practice course, including the Aboriginal Elder, do 
not know why it did not run again, again suggesting a divide between the full-time academic 
team and the external teachers. Funding was, as mentioned above, identified from the outset 
as a major threat. Given the need for students to take leave from work, there was concern that 
course numbers would remain low. When this was matched with extra travel costs, the subject 
began to be perceived as non-viable. Independent private funding sources from within the legal 
profession were available and offered to the university to support the course long-term, but 
there appeared to emerge a concern that the law school needed to remain independent, or that 
other law school subjects were not receiving such ‘special’ treatment, despite (or because of) its 
ability to attract external funding or interest from the profession. 

VI. ANALYSIS OF BOTH CASE STUDIES

Analysis of the two case studies is illustrative in reimagining gateways to legal education. 
Students’ response to both programs was overwhelmingly positive, with expressions of a real 
passion and enthusiasm for what they were being asked to do and the opportunity it provided 
them through the ‘real life’ setting. Both case studies demonstrated the great abilities of the 
students, when applied outside the tradition teaching assessment.

Anecdotally, the studies revealed improvement in students’ study habits and motivation 
overall. Peer and student–teacher relationships were strengthened, with benefits to student 
‘wellness’ from such personal support and through the new social networks formed in trusting 
and challenging environments. 

Both programs provided participating students, who generally had extensive and creative 
law interests ‘outside the mould’, with learning tasks and challenges that were not otherwise 
open to them. Both programs placed an onus to ‘give back’ which resonated with all students, 
who reported in writing and anecdotally that their experiences required them to learn to be 
resilient and brave, as well as professionally competent. 

There was a real willingness among the profession to support the teaching of the law by 
active practical professional input to complement and enrich the academic program.  

Both programs were reported by students to be considerably more challenging than standard 
lecture-format subjects. However, due to students’ financial and time pressures, a lower 
prioritisation seemed to be forced upon what was perceived as an ‘out of the box’ educational 
opportunity. Thus, a program outside the ‘normal’ lecture and tutorial program appeared to 
potentially become conflictual for the student.

Clearly non-traditional educators, Aboriginal Elder or student, offered real newness which 
created change and valuable new opportunities in a legal education. These teachers and 
their teaching methods were worthy of respect and time, despite their great difference from 
conventional law teaching.

Learning opportunities that stretched the power and tremendous energy of law students 
were not only exhilarating for them, but yielded strong outputs, with students reporting that 
they were taking their studies far more seriously following these innovative experiences.  

However, both cases demonstrated that innovation in legal education systems is difficult. The 
resources involved can exceed those available to a ‘start up’, with difficulties in consolidating 
the program and capitalising on its full benefits and returns. 

There appeared to be external factors that made it difficult to maintain support or sustain 
the programs, even among those actively supporting them. Among students, a culture that is 
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aspirational to life in a large law firm or clearly directed to perceived employment opportunities, 
can see alternative law teaching as non-normative and potentially irrelevant to serious career 
advancement, fitting it into the hobby or lifestyle category rather than considering it core legal 
education. 

Universities are complex hierarchical institutions within which law schools must fit. Well-
established, hierarchical organisations are well known to be less able to respond to innovation 
or entrepreneurial opportunity.33 Within business, for example, ‘start up’s have been found to be 
better located within a separate standalone flexible entity or within an incubator. Institutional 
expectations and necessary procedures can stifle or misinterpret innovation. An active champion 
for the innovation among the full-time academic staff of a law school appears essential, even 
where the program enjoys – as did both these case studies – strong pro-active support from the 
Dean or Head of School, confirming Giddings’ comment that CLP sustainability requires both 
‘pedagogical and political’.34

VII. SYNTHESIS

Leaders in both programs were persons with no formal legal qualifications – a law student and 
an Aboriginal Elder. However, law school programs that encourage students to ‘jump off the 
rat race’ for a short time, ‘take time out’ and mandate engagement with alternative learning 
opportunities appear to generate life-long benefits, equipping those students for a courageous 
professional life that will beneficially change law and society. 

There is a need for respect to those undertaking such educational initiatives. Like any start-
up, the initiative will require support and persistence. While embedding notions of alternative, 
experiential teaching approaches can lead to profound and transformative student benefit, and 
thereby contribute to a resilient, strong Australian legal system, recognition and reward for 
such programs is warranted – along with acknowledgement of the greater degree of difficulty 
they entail. 

VIII. CONCLUSIONS

These two law teaching innovations were led by a student and an Indigenous ‘client’ respectively. 
Outcomes demonstrated the power of student energy when placed proximate to injustice and 
reiterated the powerful and unique ‘window’ available to law students to do ‘real’ good.

Such re-imagining of the legal knowledge hierarchy can lead to creative new approaches 
that can turn students into vital conduits of hope for the ‘man coming from the country begging 
admittance to the law’.35

33 Clayton M Christensen and Joseph I Bower, ‘Customer Power, Strategic Investment, and the Failure of Leading 
Firms’ (1996) 17(3) Strategic Management Journal 197; F Delmar and S Shane, ‘Legitimatising first: organization 
activities and the survival of new ventures’ (2004) 19 Journal of Business Venturing 385; Leonie M Kelleher, 
‘Entrepreneurial Research-Lessons Learned from Scott Shane’s Intensive PhD Seminar in Entrepreneurship’ 
(Paper delivered to 6th6th6  Australian Graduate School of Entrepreneurship Annual Conference, Adelaide, February 
2009); Joseph A Schumpeter, Capitalism, Socialism and Democracy (6th ed, Routledge 2006 [1942]).

34 Giddings, above n 4, 24.
35 Kafka, above n 1.
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‘WHAT’S ETHICS GOT TO DO WITH IT?’
REQUIRING STUDENTS TO BE COGNISANT OF ETHICAL 

PARAMETERS IN COMMERCIAL PRACTICE

BARRY YAU*

I. INTRODUCTION

If corporate failures and misconduct1 are any indication, teachers of commercial law occupy 
an important gatekeeping role: that of exploring with their students conceptual and ethical 
questions about the role of commercial law in legal practice. However, my anecdotal experience 
of teaching postgraduate level students the Graduate Diploma in Legal Practice (GDLP) at 
the Australian National University (ANU) is that a significant number of students consider 
commercial law with a level of indifference and even aversion. My teaching experience 
also indicates that some students view legal ethics as a discrete area of study, separate from 
substantive areas of law such as commercial law − an experience supported by a review of 
literature in the Australian and US contexts.2

All GDLP students study commercial practice3 online, as part of a large simulation 
involving them in team-based transactional work. The GDLP is a practical legal training course 
undertaken by law graduates, the completion of which qualifies them to apply for admission 
as an Australian legal practitioner. In this context, the educators’ role as gatekeeper is twofold. 
The first is to engage and challenge students in an area in which many later find themselves 
employed and desiring further training. The second is to require students to be cognisant of the 
ethical dimensions of commercial law practice.

This paper explores the idea that commercial law teachers are gatekeepers in the GDLP. 
It explains the initiatives taken in the GDLP both to make the study of commercial practice 

 * Lecturer, ANU College of Law, Australian National University, Canberra. The author thanks his colleague Vivien 
Holmes, Senior Lecturer, ANU College of Law, for her constructive and valuable comments on this paper.

1 Two prominent Australian examples relate to the collapse of HIH Insurance Group and the conduct of James 
Hardie Industries Group. The provisional liquidation of the Australian HIH Insurance Group on 15 March 2001 
and formal winding-up orders on 27 August 2001, would be the ‘largest corporate failure Australia has endured 
to date’ if its ultimate shortfall was anywhere near the upper end of $5.3 billion. James Hardie Industries Group 
accepted that the Medical Research and Compensation Fund, established by the Group to fund compensation 
claims by victims of asbestos-related diseases from its products, was underfunded to a ‘very significant degree’. 
Commonwealth, Royal Commission into HIH, The Failure of HIH Insurance (2003) vol 1, xiii; New South Wales, 
Report of the Special Commission of Inquiry into the Medical Research and Compensation Foundation, Report
(2004), vol 1, 12.

2 Adrian Evans and John Howe, ‘Enhancing Corporate Accountability Through Contextual Ethical Exercises in 
Corporate Law Teaching’ (2007) 7 Journal of Corporate Law Studies 337, 349; Adrian Evans and Josephine 
Palermo, ‘Australian Law Students’ Perceptions of their Values: Interim Results in the First Year − 2001 − of a 
Three-Year Empirical Assessment’ (2002) 5 Legal Ethics 103, 104; Robert Granfield and Thomas Koenig, ‘“It’s 
hard to be a human being and a lawyer”: Young attorneys and the confrontation with ethical ambiguity in legal 
practice’ (2003) 105(2) West Virginia Law Review 495, 500.

3 The commercial practice unit includes the subdisciplines corporations law, taxation law, business structures, trusts, 
personal property securities, and vendor finance.
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authentic and vibrant and to ensure that students understand and face the consequences of 
acting outside ethical parameters in their conduct as commercial lawyers.4

II. THE STUDY OF ETHICS IN LAW SCHOOL; COMMERCIAL LAWYERS
AS GATEKEEPERS

Gatekeeping implies passage or movement between two or more places, with certain criteria 
governing when passage is appropriate.5

A. Literature Review
Law schools are open to the criticism that the study of legal ethics is not integrated into the 
theory and practice of subject areas. Evans and Howe highlight the fact that a ‘chronic and 
major problem with the teaching and learning of legal ethics’ at the Australian university level 
is the perception that ‘ethics is extraneous to and separable from success in legal practice.’6

Even in the wake of well-publicised corporate misbehaviour, law deans and the legal profession 
are not persuaded that ‘systematic problems are involved’, and the learning priorities of law 
schools remain unaffected.7 This view is consistent with the US context, where Granfield and 
Koenig observe that law schools are often criticised for their failure to make sufficient efforts to 
integrate ethical teaching into the overall curriculum.8 The report by the Carnegie Foundation 
for the Advancement of Teaching (‘the Carnegie report’) on law schools in the USA and Canada 
found that despite schools’ progress in making legal ethics a part of undergraduate curricula, 
they ‘fail to comprehend the focus on skill analyses with effective support’ for developing 
ethical skills.9

Croft observes that the ‘fencing-off’ of the study of ethics in US law schools results in 
the discussions of legal professional standards being insulated from the rest of the law school 
curriculum,10 and Granfield and Koenig say the effect is that ethical training is undermined by 
isolating the moral message within a single course.11 The consequence is that ethical practice 
is deserted by US law schools, which are moving towards pure theory, and by law firms, 
which are moving towards pure commerce; the way to counter this is to integrate professional 
values and practical skills in legal education.12 A body of critique in the literature points to the 
failure of US law schools to teach ethical behaviour because they have a ‘hidden curriculum 
that replaces the cultivation of ‘practical wisdom’ with an amoral emphasis on winning at all 
costs.’13 However, three American law schools have adopted innovative teaching approaches 
in response to the Carnegie Report. One of these law schools, the Indiana University Maurer 
School of Law (Bloomington), became the first US law school to move the legal ethics course 

4 I use the term ‘commercial lawyer’ throughout this paper to refer to lawyers in law firm practices or consultancy 
firms, or who are sole practitioners, retained to represent clients in commercial matters. The term ‘commercial 
lawyer’ also refers to in-house lawyers employed inside business organisations. Some of the authors cited in this 
paper use the term ‘corporate lawyer’, which is another manner of categorising a commercial lawyer.

5 Stephen Behnke, ‘The supervisor as gatekeeper: Reflections on Ethics Standards 7.02, 7.04, 7.05, 7.06 and 10.01’ 
(2005) 36(5) Monitor on Psychology 90.

6 Evans and Howe, above n 2, 349−50.
7 Evans and Palermo, above n 2, 104−5.
8 Granfield and Koenig, above n 2, 499.
9 William M Sullivan et al, ‘Educating Lawyers: Preparation for the Profession of Law’ (Report, Carnegie Foundation 

for the Advancement of Teaching, 2007) 4, 6.
10 Colin Croft, ‘Reconceptualizing American Legal Professionalism: A Proposal for Deliberative Moral Community’ 

(1992) 67 New York University Law Review 1256, 1339, citing Walter H Bennett Jr, ‘Making Moral Lawyers: A 
Modest Proposal’ (1986) 36(1) Catholic University Law Review 45, 51. 

11 Granfield and Koenig, above n 2, 500.
12 Harry T Edwards, ‘The Growing Disjunction Between Legal Education and the Legal Profession’ (1992) 91 

Michigan Law Review 34, 34, cited in Granfield and Koenig, above n 2, 501.
13 Granfield and Koening, above n 2, 501, citing Anthony T Kronman, The Lost Lawyer: Failing Ideals of the Legal 

Profession (Belknap Press, 1995), 165−70; Sharon Dolovich, ‘Ethical Lawyering and the Possibility of Integrity’ 
(2002) 70 Fordham Law Review 1629, 1651.
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into the core first year subjects14 with the purpose of sending a ‘clear and unambiguous signal 
… that the ethical practice of law is a foundational value that will … instill a deep appreciation 
for ethics and professional value, and equip our students with the perspective and judgment to 
eventually become leaders in the profession.’15

One theme arising from the literature is the importance of legal ethics teaching in securing 
greater corporate accountability (or preventing corporate misbehaviour) in the ‘interests of the 
wider community’ by encouraging law students to ‘confront and think about the ethics of their 
role as lawyers in the context of providing advice to corporations.’16 Parker and Evans refer to 
‘ethically unreflective corporate lawyering’17 which can be traced not so much to the failure of 
personal ideals, but rather to ‘narrow legalistic training and culture’ that fails to equip corporate 
lawyers with the ability to recognise ethical issues that arise, let alone knowing how to put 
‘ethics into action in real-life corporate contexts’.18 Not only is this detrimental to the corporate 
lawyer, but also is not in the interests of the corporate client as a whole.

While increasing law students’ awareness of legal ethics in the Australian corporate 
sphere is not a ‘panacea for the problem of corporate misbehaviour’, it seems that corporate 
lawyers’ ignorance of ethics ‘certainly plays a role in corporate misconduct’.19 This gives 
corporate law teachers a critical role to promote corporate accountability into the future, by 
‘raising student awareness and understanding of the ethical challenges that they will confront 
in the practice of corporate law’.20 In the US context, there is the need for law schools to 
strengthen ethical instruction more effectively, and by focusing on ‘contextual pressures such 
as growing commercialism’21 which could lead to lawyers succumbing more readily to the 
‘pervasive materialism of the law firms’.22 Here service to the public interest is at the forefront 
of the importance of law schools creating ‘ethical graduates’ who can at least attempt to resist 
institutional pressures in practice.23

Commercialism is not necessarily equivalent to financial profitability, as all lawyers are 
expected to be financially profitable in practice.24 Commercial law provides the greatest source 
of income for many medium-to-large law firms in common law jurisdictions.25 This assertion is 
supported by a survey conducted by the University of Technology, Sydney (UTS) of its practical 
legal training graduates, where (i) the highest percentage of respondents, 43.4 per cent, were 
employed in mid-to-large private law firms in their first legal job,26 and (ii) commercial and 
corporate law was the most commonly selected area of legal practice (civil litigation came a 
close second) UTS graduates had worked in during their first legal job, with commercial and 
corporate law receiving a selected response rate of over 50 per cent.27 An Australian Bureau of 
Statistics survey from 2009 confirms commercial practice is the largest source of fee income 
for solicitors.28

14 Clark D Cunningham and Charlotte Alexander, ‘Developing Professional Judgment: Law School Innovations in 
Response to the Carnegie Foundation’s Critique of American Legal Education’, in Michael Robertson et al (eds), 
The Ethics Project in Legal Education (Routledge, 2011) Chapter 5, 1.

15 Ibid 19, citing Committee on Professionalism in the Curriculum, ‘Proposal for New One–L Legal Professions 
Course’ (Memorandum, Indiana University Maurer School of Law, 4 April 2007, 6, 10).

16 Evans and Howe, above n 2, 348.
17 In which the corporate lawyer avoids considering issues giving rise to ethical obligations: Christine Parker and 

Adrian Evans, Inside Lawyers’ Ethics (Cambridge University Press, 2010), 217.
18 Parker and Evans, above n 17, 217.
19 Evans and Howe, above n 2, 348.
20 Ibid.
21 Granfield and Koenig, above n 2, 498, 520.
22 Edwards, above n 12, 73 cited in Granfield and Koenig, above n 2, 520.
23 Ibid.
24 Barbara Robin Mescher, ‘The Business of Commercial Legal Advice and the Ethical Implications for Lawyers and 

Their Clients’ (2008) 81 Journal of Business Ethics 913, 914.
25 Ibid 914.
26 Maxine Evers, Bronwyn Olliffe and Robyn Pettit ‘Looking to the past to plan for the future: a decade of practical 

legal training’ (2011) 45(1) The Law Teacher 18, 25. Of the remainder of the respondents, 27.8% were employed The Law Teacher 18, 25. Of the remainder of the respondents, 27.8% were employed The Law Teacher
in small private firms, 17.6% in government, 8% in corporate and 3.2% in community positions.

27 Ibid 27.
28 Australian Bureau of Statistics, 8667.0 – Legal Services, Australia, 2007-08 (24 June 2009) Australian Bureau of 

Statistics <http://www.abs.gov.au>.
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Mescher seeks to draw a causal link between commercial law providing the greatest source 
of income for many law firms and the temptation for their lawyers to regard themselves as 
‘businessmen rather than as professionals’.29 This temptation is accentuated by the trend of 
law firms being increasingly managed like large business corporations.30 Le Mire and Parker 
suggest that external firm lawyers are under increasing pressure to ‘behave unethically or 
illegally to preserve their relationships with their large commercial clients’31 or to be highly 
paid to give client advice they want to hear at the ‘expense of ethical considerations’.32 The 
pressure for lawyers to please individual managers, executives or business teams is accentuated 
by greater competition in the market for legal services and the demand from corporate clients 
for a closer relationship with lawyers.33 The risk here is that lawyers give less consideration to 
their obligation to the corporation client as a whole − let alone to any duty to the law or public 
interest − lest the client take their business elsewhere in the event that the lawyer’s advice does 
not suit them.34 The American Bar Association’s Report on the Commission on Professionalism 
noted that growing commercialism tempts lawyers to prioritise profit over ethical principles, 
resulting in lawyers becoming subservient to business interests, and pursuing profit before 
ideals of ‘public spiritedness’ and professionalism.35

That is not to suggest the literature presupposes that commercial lawyers have an inherent 
lack ethical or moral opinions. Rather, for commercial lawyers, professional ethics or 
moral thinking is not always a part of their legal advice.36 Parker and Evans even suggest 
that a commercial lawyer who expresses a moral opinion about their client’s (or employer’s) 
activities could jeopardise their career.37 Cranston observes that the lawyer’s ability to maintain 
independence in a corporate client−lawyer relationship is difficult to achieve because the 
corporate client has sufficient money and influence to take its business elsewhere for legal 
advice suitable to its business objectives.38

Certain commentators address the position of whether external lawyers (lawyers in law 
firms engaged by commercial clients) are more independent than in-house lawyers. Parker 
and Evans counters that external lawyers in the modern era are not necessarily more capable 
of giving ‘fearless, ethical advice to corporate clients’ if they thought their client was acting 
wrongfully, because they are almost as ‘financially dependent on, and closely involved in, 
their corporate clients’ businesses as in-house lawyers.’39 This can lead to external lawyers 
identifying with their corporate clients just as strongly as in-house lawyers do. As another 
commentator puts it, ‘many commercial lawyers have so closely identified with their clients 
that their advice has diminished value because it lacks independence.’40

Other commentators suggest that in-house lawyers can have a positive or negative influence 
on the professional behaviour of the corporate client’s external lawyers, whereby in-house 
lawyers heavily involved in the relationship between the corporate client and its external 
lawyers will encounter a ‘magnification of ethical influence in either positive or negative 
ways’.41 Le Mire and Parker highlight the evidence that large corporate clients with in-house 

29 Mescher, above n 24, 914.
30 Parker and Evans, above n 17, 222.
31 Suzanne Le Mire and Christine Parker, ‘Keeping it In-House: Ethics in the Relationship between Large Law Firm 

Lawyers and their Corporate Clients through the Eyes of In-House Counsel’ (2008) 11(2) Legal Ethics 201, 202.
32 Mescher, above n 24, 914.
33 Parker and Evans, above n 17, 222, For example, a corporate lawyer being seconded to business units within 

corporate clients.
34 Ibid.
35 Granfield and Koenig, above n 2, 498 citing generally Deborah L Rhode, In the Interests of Justice: Reforming 

the Legal Profession (Oxford University Press, 2003) discussing Commission on Professionalism Report, ‘In the 
Spirit of Public Service: A Blueprint for the Rekindling of Lawyer Professionalism’ (American Bar Association, 
1986).

36 Mescher, above n 24, 923.
37 Parker and Evans, above n 17 212.
38 Ross Cranston ‘Legal Ethics and Professional Responsibility’ in Ross Cranston (ed) Legal Ethics and Professional 

Responsibility (Oxford University Press, 1996) 20 cited in Mescher, above n 24, 917.
39 Parker and Evans, above n 17, 212.
40 Mescher, above n 24, 914.
41 Le Mire and Parker, above n 31, 227.
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legal departments have ‘very high ethical expectations of their external lawyers’, as the in-
house counsel closely supervise and monitor external lawyers’ services, with a particular focus 
on ensuring that external lawyers ‘fulfil their ethical responsibilities to the corporate client’.42

Such responsibilities relate to avoiding conflicts of interest and ensuring transparent billing 
practices.43

The literature is careful to stress that there is no research demonstrating that businesses in 
a general sense lack ethics, as business operators are capable of engaging in moral or ethical 
thinking.44 However, lawyers are more than business people − they are professionals, and their 
display of professionalism means avoiding conflicts of interest between the interests of the 
professional and the client.45 A lawyer assumes the role of a professional upon representing 
clients, even if what constitutes a profession cannot be defined comprehensively. Attempts 
to define ‘profession’ invariably include adoption of ethical standards governing the conduct 
of its members.46 There is a distinction between lawyers acting as members of a profession 
and merely operating as another ‘profit oriented business or trade’,47 and the suggestion is 
that commercial lawyers who identify themselves as business people rather than professionals 
find their ethical perspective being narrowed.48 Corporate clients interested in maintaining an 
ethical approach to their business − or at least sustaining an ethical reputation − will seek to hire 
in-house counsel who prioritise ethics, and whose ethical standards are reflected in the external 
lawyers retained by the corporate client. The corollary is that corporate clients less interested 
in ethics hire in-house lawyers less likely to prioritise ethical issues, which could translate into 
equally low, or lower, ethical standards from external lawyers.49

Granfield and Koenig report on a survey of selected young US attorneys which explored the 
relationship between ethical instruction in law schools and moral conflicts that they experienced 
at the beginning of their legal careers. Only three of the 40 attorneys interviewed characterised 
their ethics course as ‘valuable preparation for their legal careers’; the vast majority reported 
that their ethics course merely provided them with ‘formalistic instruction about the rules of 
professional responsibility, not with the tools necessary to resolve moral dilemmas’.50 I am 
planning to conduct a survey of Australian early career lawyers in 2014 to explore similar 
questions. An earlier survey conducted by ANU in June 2012 of students at the beginning of 
their enrolment in the Professional Practice Core Course,51 the compulsory component of the 
GDLP, indicated that only 37.3 per cent of students thought their undergraduate experience 
‘encouraged/developed ethical practice’.52

The importance of integrating the teaching of legal ethics into commercial practice in the 
GDLP is highlighted by several points: lawyers in their first legal jobs identified commercial 
and corporate law as the most common area of legal practice worked on;53 commercial practice 
is the largest source of fee income for solicitors;54 and corporations law is arguably at the 
forefront of all legal practice in terms of gross revenue per lawyer and its critical impact on the 
sharing of social wealth.55 I am not suggesting that legal ethics is not pervasive in other practice 

42 Ibid 202.
43 Ibid.
44 Mescher, above n 24, 916.
45 Ibid 914.
46 Alvin B Rubin, ‘A Causerie of Lawyers’ Ethics in Negotiation’ (1975) 35 Louisiana Law Review 577, 577.
47 Roman Tomasic, ‘Corporate Collapse, Crime and Governance – Enron, Andersen and Beyond’ (2002) 14 Australian 

Journal of Corporate Law 183, 186.
48 Mescher, above n 24, 916.
49 Le Mire and Parker, above n 31, 227.
50 Granfield and Koenig, above n 2, 508.
51 The Professional Practice Core (PPC) is a compulsory, 18-week online course provided by ANU Legal Workshop 

which teaches students core subjects of Civil Litigation, Commercial Practice, Legal Ethics, Property Practice, 
Trust Accounting, and Practice Management.

52 Anneka Ferguson and Elizabeth Lee, ‘Desperately seeking … relevant assessment? A case study on the potential 
for using online simulated group based learning to create sustainable assessment practices’ (2012) 22 Legal 
Education Review 121, 125.

53 Evers et al, n 26, 27.
54 Australian Bureau of Statistics, above n 28. 
55 Evans and Howe, above n 2, 355. 
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areas, as legal ethics is relevant to all areas of legal practice. However, I note the comment 
of Mescher that commercial law is a major area,56 and the observation of Parker and Evans 
that the ethics of commercial lawyers may be ‘more important’ than those of any other legal 
practice area, for the reasons previously stated.57 The literature proposes a number of reasons 
to support this assertion, and they stem from the economic power of corporate clients. Parker 
and Evans wrote that corporate lawyers play an important role in ‘facilitating almost every 
economic activity in our society’ as they negotiate and draft business deals, advise on regulatory 
compliance and representations to be made in advertising campaigns, and advise on the settling 
of disputes.58 Corporate lawyers therefore have great influence in the decisions of business 
corporations, which are themselves ‘powerful actors’ in society due to the ‘far-reaching impact’ 
that ‘their actions and activities can have on many people and on the natural environment’.59 It 
follows that corporate misbehaviour, especially on a large scale, has far-reaching impact on the 
community and its economic well-being, in many cases resulting in personal hardship.

Mescher notes that when a major corporate scandal occurs, the role of professional advisers 
including commercial lawyers is examined.60 A former chairman of the Australian Competition 
and Consumer Commission, a government authority which promotes and enforces competition 
and fair trading laws across Australia, noted that when ‘corporations break the law, it is often 
the lawyers who decide and advise on the schemes.’61 Legal advice to the HIH Insurance Group 
(‘HIH’) prior to its collapse in March 2001 sometimes fell short of what one would expect in 
the circumstances.62 One egregious example was of an external lawyer in a large Australian 
firm representing HIH not thinking about whether the law would been broken in a proposed 
business deal, because he was not asked to consider that question; subsequently the auditors 
questioned the deal and the Australian Securities and Investments Commission also saw it as 
problematic.63 The collapse of HIH reverberated throughout the community, with consequences 
of the most serious kind.64

In the context of American law teaching, Johnson regards law school as the gate through 
which students must pass if they wish to practise as lawyers.65 We can explore this metaphor 
a little further, noting that in Australia the undergraduate or JD law degree is the first gate on 
the way to legal practice. For a large majority of law graduates, the second gate is the practical 
legal training program, the successful completion of which qualifies the student to gain passage 
admission to practise law.66 To complete the metaphor, law teachers such as myself who teach 

56 Mescher, above n 24, 213.
57 Parker and Evans, above n 17, 214.
58 Ibid.
59 Ibid.
60 Mescher, above n 24, 916.
61 Allan Fels, quoted in M Simons, ‘Justice Inc’, Sunday Age (Melbourne), 4 August 2012, Agenda 1, cited in Evans 

and Howe, above n 2, 346.
62 The Failure of HIH Insurance, above n 1, viii. The Royal Commissioner, Justice Neville Owen, noted that one 

occasion involved ‘the provision of advice in a situation where the potential for a conflict of interest was obvious’ 
and on another occasion the advice sought to explain how to effect an arrangement which would ‘get around’ 
certain Corporations Law provisions that otherwise prohibited the arrangement.

63 ‘I wasn’t asked if it was illegal’, The Age (Melbourne), 3 October 2002. <http://www.smh.com.au/articles/2002/1
0/03/1033538683052.html>.

64 The Failure of HIH Insurance, above n 1, xiv. For example about 1,000 HIH employees lost their jobs when 
HIH was provisionally liquidated, and hundreds more lost their jobs in the ensuing months; 200 permanently 
disabled people ceased receiving their regular payments from HIH; retirees who invested their superannuation or 
life savings in HIH shares to fund their retirement were left with nothing; thousands of holders of professional 
indemnity, public liability, home warranty and travel insurance policies found themselves uninsured for claims 
made by or against them; some non-profit organisations were forced to shut down because they could not find 
alternative insurance; home owners were left without compulsory home warranty insurance; and builders were 
unable to operate because they could not obtain Builders Warranty Insurance.

65 Lyman Johnson, ‘Corporate Law Professors as Gatekeepers’ (2009) 6(2) University of St. Thomas Law Journal, 
447, 447.

66 In addition to the ANU, the following Australian universities offer practical legal training programs: the University 
of Newcastle; the University of Technology; Sydney; the University of Wollongong; the University of Western 
Sydney; Bond University; Griffith University; Queensland University of Technology; and the University of 
Tasmania. Australian non-tertiary institutions that offer practical legal training programs are: Leo Cussen Centre 
for Law; the College of Law; and the Law Society of South Australia.
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in the professional legal training programs act as part of a team of gatekeepers into the legal 
profession. 

Laby explores some of the complexities of the corporate lawyer gatekeeping role when 
he discusses the lawyer as a ‘prime example of a dependent gatekeeper’.67 As lawyers have a 
primary duty to their clients,68 tensions will arise when and if the commercial lawyer takes on the 
role of gatekeeper. Dependent gatekeepers will be ineffective since they face the choice of (1) 
acting as a weak monitor, exposing themselves to professional misconduct, but preserving the 
professional relationship with the client, or (2) alternatively acting as a robust monitor, limiting 
their exposure to professional misconduct, but possibly damaging the client relationship and 
weakening the fiduciary duty.69 Laby is not suggesting that lawyers act with moral or ethical 
dereliction as a result of being a dependent gatekeeper, but that a lawyer attempting to be a 
gatekeeper inhibits his or her ability to be a vigorous advocate for their client, the primary goal 
of the lawyer.70

This concept of the lawyer’s chief role being an ‘adversarial advocate’ for the client is 
much discussed.71 Australian commentators have noted that corporate lawyers face criticism for 
simply acting as an ‘advocate in chief, allowing their legal advice to be driven by the manner 
their corporate clients set out their business goals’.72 Suffice here to note that the literature 
on the role of corporate lawyer as gatekeeper throws into stark relief the importance of the 
corporate law teacher’s role. Many of my students will practise commercial law at some stage 
of their careers. If as commercial lawyers they are expected by the profession and society to act 
as gatekeepers, are we as law teachers adequately preparing them for the role of gatekeeper? In 
the following section, I explain how, as a commercial law teacher, I approach this gatekeeping 
role and the possible influence this has on students as they approach legal practice, whether it 
be as external lawyers or in-house lawyers.

Johnson aims to challenge law teachers (or teachers generally) who do not consciously 
assume the mantle of gatekeeper as part of their teaching duties, and who do not see their 
teaching responsibilities encompassing social responsibility. He writes that we should be 
mindful of the ‘social role’ entrusted to law teachers to shape our students’ ethical approach, 
and must endeavour to ‘discharge the role responsibly’.73 Law teachers do more than teach, and 
teaching that incorporates a ‘descriptive account’ of institutional and individual goals can be 
wrongly understood by the student as a ‘prescriptive endorsement of self-serving conduct’.74

The concerns discussed above led Evans and Howe to collaborate on an online, multimedia 
teaching and learning experience, Learning Legal Ethics in Context – Corporations Law (‘LLEC 
– Corporations Law’). This course was developed and taught at the law schools of Monash 
University and the University of Melbourne through a collaborative grant awarded in 2002. 
The course was taught at the undergraduate level, and was an optional assessable component of 
the subject Corporations Law taught at the two law schools. The rationale for its being optional 
was to give due consideration to the time pressures of the law students.75

67 Arthur B Laby, ‘Differentiating Gatekeepers’ (2006) 1 Brooklyn Journal of Corporate, Financial & Commercial 
Law 119, 128.

68 Although ultimately Australian lawyers have a paramount duty as an officer of the relevant State or Territory 
Supreme Court: Legal Profession Act 2006 (ACT) s 28(1); Legal Profession Act 2004 (NSW) s 33(1); Legal 
Profession Act (NT) s 28(1); Legal Profession Act 2008 (Qld) s 38(1); Legal Practitioners Act 1981 (SA) s 23A; 
Legal Profession Act 2007 (Tas) s 37(1); Legal Profession Act 2004 (Vic) s 2.3.9(1); Legal Profession Act 2008 
(WA) s 29(1). The lawyer’s duty to the court is ‘paramount and must be performed, even if the client gives 
instructions to the contrary.’: Giannerelli v Wraith (1988) 165 CLR 543, 556 (Mason CJ) cited by Justice Kenneth 
Martin, ‘Between the Devil and the Deep Blue Sea: Conflict between the duty to the client and duty to the court’ 
(Speech delivered at the Bar Association of Queensland Annual Conference, Brisbane, 4 March 2012). <http://
www.supremecourt.wa.gov.au/_files/Bar_Assoc_of_QLD_Annual_Conf_March_2012_Ken_Martin_J.pdf>f>f

69 Laby, above n 67, 134.
70 Ibid 143.
71 Parker and Evans, above n 17, 216.
72 Ibid.
73 Johnson, above n 65, 447.
74 Ibid 450.
75 Evans and Howe, above n 2, 339−41.
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The objective of LLEC – Corporations Law was to transform two important legal 
subdisciplines, civil procedure and corporations law, by ‘integrating key concepts in legal 
ethics into the theory and practice of these practice areas.’76 I endorse this aim, which is also an 
aim in the GDLP, as described further below.

There are several key differences between LLEC – Corporations Law and the GDLP’s 
integration of the teaching of legal ethics with commercial practice. First, the teaching in 
the GDLP is done at the postgraduate level. Secondly, the teaching of legal ethics integrated 
with commercial practice is a compulsory component of the GDLP. Thirdly, the study of civil 
litigation in the GDLP has not been brought into the integration of legal ethics with commercial 
practice.

III. GATEKEEPING IN THE GDLP
It is important first to provide the context in which I find myself as gatekeeper. The ANU 
College of Law places a particular emphasis on the themes of law reform and social justice.77

I share this emphasis, and also agree with Johnson that law teachers should fulfil a ‘social 
role’78 in challenging students to consider the ethical dimensions of legal practice. I convene 
commercial practice and my colleague Vivien Holmes convenes legal ethics. This occurs in the 
practical legal training program, formally known as the GDLP, at the ANU College of Law. The 
GDLP is primarily taught online and draws students from all states and territories in Australia, 
as well as students based around the world in countries such as the USA, UK, China (including 
Hong Kong), the Bahamas, Germany, Austria, the Netherlands, Canada, South Korea, Malaysia 
and the United Arab Emirates. Students who successfully complete the GDLP pass through the 
final gate in law school, and are qualified to apply to the court for admission.79

Legal ethics and commercial practice are specifically taught within the GDLP’s Professional 
Practice Core (PPC), an adaptation of the ‘SIMulated Professional Learning Environment’ 
(SIMPLE) project developed by Professor Paul Maharg and his team at the University of 
Strathclyde.80 The PPC is an 18-week compulsory unit of the GDLP which integrates the 
previously separate streams of Property Practice, Civil Procedure, Commercial Practice, Legal 
Ethics and Trust Accounts, along with Practice Management. The PPC is run twice a year.81

The essential features of the PPC are:
• throughout most of the PPC, students work in-role as junior lawyers in student firms of 

four;82

• the student firms complete transactions based on real legal transactions;
• the transactions are conducted in an online simulated learning practice environment called 

the Virtual Office Space (VOS) run through the web platform;
• a parallel website called Wattle is where the students access key resources and other 

learning support, and can post questions to a convenor;
• students are mentored by practitioner-teachers (academic and casual staff who have been 

or are currently practising as lawyers) role-playing senior partners/associates in each 
firm. Practitioner-teachers are drawn from all Australian states and territories, with some 
even located outside of Australia.

76 Ibid 340.
77 Stephen Bottomley, Dean’s Welcome, (27 February 2013) Australian National University College of Law <http://

law.anu.edu.au/anu-college-law/deans-welcome>.
78 Johnson, above n 65, 448.
79 In Australia students apply for admission in the state or territory Supreme Court.
80 John Garvey and Paul Maharg, Standardised Clients and SIMPLE (Simulated Professional Learning Environment): 

learning professionalism through simulated practice (Slides presented at Future Ed 2: Making Global Lawyers 
for the 21st Centuryst Centuryst , Harvard Law School, October 2010) <http://www.slideshare.net/paulmaharg/future-ed-2-
making-global-lawyers-for-the-21st-century-scs-simple>.

81 The PPC is one of four components that a student is required to complete in the GDLP. The other components are 
Becoming a Practitioner, Legal Practice Experience, and elective subjects.

82 Firms were grouped so that as much as possible all students in a firm would be physically in the same state or 
territory. However, due to the national and international geographical diversity of the PPC student enrolment, some 
firms had for example three students based in New South Wales, and one based in the USA. 
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Even though the VOS is in a law firm environment, students are taught skills that can be 
transferable to other legal settings such as in-house legal practice in the corporate, government 
or non-profit sector. Not all students who study the GDLP will enter legal practice, due to their 
own professional or personal priorities or because legal career options are limited due to factors 
such as geographical considerations or economic conditions.

I became the Commercial Practice Convenor in mid-2012 and through observation 
recognised that a sizeable segment of law students seemed averse to the study of commercial 
law. While research on Australian attitudes towards commercial practice does not appear in 
the literature, the British and American perspectives provide important and relevant insights. 
Sir Ross Cranston,83 writing in 1992 as an academic before being elevated to the High Court 
of England and Wales, commented that ‘commercial law is comparatively dull’.84 Douglas 
Litowitz, an American commercial law academic and attorney, wrote there is ‘a widely held 
belief that commercial law is boring and mechanical’.85 As mentioned in the literature review, 
a survey indicated that lawyers in their first job selected commercial and corporate law as the 
most common area of legal practice worked on,86 and this area of law is also the largest source 
of fee income for both solicitors and barristers.87 Tellingly, lawyers in their first job designated 
Commercial and Corporate Law as the area where further training was most desirable.88

These findings indicated that a significant proportion of students gain passage through the 
gate into a commercial and corporate legal career, yet find themselves not trained to their level 
of satisfaction.

In considering these findings and the anecdotal evidence about students’ attitudes to the 
study of commercial law, my overall objective was to enliven the study of commercial practice 
and create an authentic and vibrant learning environment by integrating the study of legal 
ethics. This approach happens to be consistent with one of the recommendations of the Carnegie 
Report, to ‘weave together disparate kinds of knowledge’ into the curriculum so ethical-social 
issues ‘come alive’89 to the students.90

One of the key and substantive steps I took was to integrate the study of Legal Ethics into 
Commercial Practice. I pondered a comment by Litowitz:

In the American context virtually without question, professors of commercial law eschew 
outside readings that might raise broader ethical and conceptual questions about the 
[Commercial] Code.91

I recognised that more students are enthusiastic about the study of Legal Ethics. Therefore 
I integrated its study into Commercial Practice to (1) engage and challenge students in 
Commercial Practice, the subject area in which many later find themselves employed, and for 
which they desire further training, and (2) broaden their ethical horizons, thus requiring them 
to be cognisant of the ethical parameters within Commercial Practice.

By integrating legal ethics with Commercial Practice, I aimed to change the way students 
approach, and become aware of, legal ethics as commercial lawyers. As indicated in the literature 
review, a major problem with the teaching and learning of legal ethics at the Australian (and US) 
university level is the perception that legal ethics is extraneous to, or ‘fenced-off’92 from, the 
study of substantive areas in the law school curriculum. It is possible that the assumption that 
this perception is shared by GDLP students is unfounded, and I intend to conduct qualitative 

83 Sir Ross Cranston was born and educated in Australia.
84 Ross Cranston, Commercial Law (Dartmouth Publishing 2002).
85 Douglas Litowitz, Perspectives on the Uniform Commercial Code 2nd ednd ednd (Carolina Academic Press, 2007) ix.
86 Evers et al, above n 26, 27.
87 Australian Bureau of Statistics, above n 28.
88 Evers, above n 26, 28.
89 Sullivan et al, above n 9, 9−10.
90 One of the key differences between my approach and the Carnegie recommendation is that the integration of legal 

ethics into commercial practice within the GDLP is taught to students after they have completed their first law 
degree (LLB or JD), whereas the legal education surveyed in the Carnegie Report took place during the first law 
degree.

91 Litowitz above n 85, n 21.
92 Croft, above n 10, 1339.
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research to explore this view.93 As a commercial law teacher exercising a gatekeeper role, I seek 
to broaden my students’ intellectual and ethical horizons94 to counter any perception that legal 
ethics is extraneous to the study of commercial practice.

As demonstrated in the literature, legal ethical dilemmas can be a key element95 of commercial 
transactions, from everyday transactions such as the sale of a small business or a commercial 
lease to large-scale corporate fraud or misconduct where the ethical standards of in-house and 
external lawyers have been strongly called into question by the courts or official inquiries. 
Accordingly, I structured a scenario where legal ethics and commercial practice intersect in 
a safe space, where students can think, consider and reflect upon their actions as lawyers. 
Through this, I signal to the students that a commercial transaction operates within ethical 
parameters, and that legal ethical dilemmas may arise and need to be managed in accordance 
with professional standards.

First, firms are required to advise their client, being a vendor or purchase of a small 
business, on the vendor’s lawyer’s professional duty to disclose certain sensitive commercial 
information96 to the purchaser’s lawyer under the state or territory professional conduct rules.97

The disclosure of this commercial information could cause detriment to the vendor during 
negotiations for the sale of the small business. I was encouraged that most of the firms advised 
their clients that the vendor’s lawyer had a duty to disclose. 

In future iterations of commercial practice, I am seeking to determine the number of vendor 
firms and number of purchaser firms that advised that the vendor’s lawyer had a duty to disclose, 
and whether vendor firms are less likely than purchaser firms to advise that the vendor’s lawyer 
have a duty to disclose the sensitive confidential information.

Secondly, student firms are then given an opportunity to put into practice their study of 
fiduciary duty to their purchaser or vendor client in the context of oral negotiations for the sale 
of a small business. Due to the online and multimedia nature of the PPC, all negotiations were 
conducted through online applications98 or by phone. It was not possible for negotiations to be 
conducted in person, due to the geographical diversity of the students. Each firm was required 
to designate at least one firm member to attend the negotiation, and any firm was free to send 
more than one member, or even all their members, to the negotiation even if this resulted in 
a firm outnumbering the opposite firm. One condition was that each firm was to contact the 
opposite firm at least one day before the negotiation, informing them of the firm members 
attending.99 Firm members were not required to audio-record their negotiations but they were 

93 ANU College of Law, Student survey – Professional Practice Core: Semester 1, 2013, This attitude was illustrated 
by a student studying Commercial Practice, whose end-of-course evaluation stated that having Legal Ethics ‘mixed 
into commercial was confusing’. The student suggested that the study of Legal Ethics ‘could have been done more 
effectively as a separate module’.

94 Johnson, above n 65, 447.
95 One example of an ethical dilemma in the commercial context is a lawyer’s obligation to disclose to the other side 

information that is detrimental to their client.
96 The sensitive commercial information was the correct best use-by date of key ingredients in stock sold as part of 

the small business.
97 The professional duty was outlined in the Australian state and territory professional conduct rules. In South Australia, 

Queensland and Western Australia, the rules state that a solicitor or practitioner must be ‘honest and courteous 
in all dealings in the course of legal practice’ and ‘avoid any compromise to their integrity and professional 
independence’. In New South Wales, Victoria, the Australian Capital Territory and the Northern Territory, the 
prelude to the rules on ‘Relations with Other Practitioners’ requires practitioners, in all their dealings with other 
practitioners to ‘act with honesty, fairness and courtesy, and adhere faithfully to their undertakings, in order to 
transact lawfully and competently the business which they undertake for the clients in a manner that is consistent 
with the public interest.’ Legal Profession (Solicitors Rules) 2007 (ACT) prelude to rr 24-28; Professional Conduct 
and Practice Rules 1995 (NSW) prelude to rr 25-31A; Rules of Professional Conduct and Practice 2002 (NT) 
prelude to rr 18-23; Australian Solicitors Conduct Rules (Qld) r 4; Australian Solicitors Conduct Rules (SA) r 4; 
Professional Conduct and Practice Rules 2005 (Vic) prelude to rr 21-25; Legal Profession Conduct Rules 2010 
(WA) rr 6(1)(b) and 6(1)(d).The Rules of Practice 1994 (Tas) does not have an equivalent provision. 

98 For example, Adobe Connect or Skype.
99 In the first two iterations of my convening of Commercial Practice (semester 2 in 2012 and semester 1 in 2013), I 

set each firm a limit of one person to attend the negotiation. In response to student feedback, I removed this limit 
in the third iteration (semester 2 in 2013).
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required to provide a written report to their respective client outlining the negotiations and the 
outcomes of the negotiation points. 

In the semester 2 iteration of commercial practice in 2013, the firms negotiated a suitable 
discount to the goodwill component of the total sale price of a café as a consequence of the 
following factors raised by their respective clients: (1) the four employees of the small business 
wanting to remain with the new owner; (2) rival chain cafés opening nearby; (3) the retirement 
of the producer of the special ingredients; (4) the correct best use-by date of the special 
ingredients in stock.

Each vendor firm and each purchaser firm was given instructions from their client, so 
that if the firms negotiate in accordance with instructions, they will reach a common discount 
to goodwill relating to the first three factors. Regarding the fourth factor, firms were given 
flexibility in the negotiation outcome, but with the proviso that the discount not exceed $20,000. 
All firms were instructed that if they could not achieve agreement on any negotiation point, 
they would record ‘Subject to further negotiation’ in their negotiation report.

Each purchaser firm was instructed by their client, at the commencement of the negotiation, 
to ask the vendor firm to confirm the confidential information, being the correct best use by date 
of the special ingredients in stock. Each vendor firm was instructed by their client to disclose the 
correct best use-by date if asked by the purchaser firm, even if that firm had previously advised 
that there was no obligation under the professional conduct rules to disclose. All purchaser 
firms complied with their instructions, and all vendor firms responded in accordance with their 
instructions.

A small number of firms clearly exceeded the scope of their client’s instructions regarding 
the discount to goodwill by going above and beyond the scope of their client’s instructions. 
Apparently their commitment to the duty of loyalty to their client in the legal sense and their 
desire to please their client by maximise their client’s wealth, contributed to their overstepping 
their professional conduct rules. Most of these cases involved firms exceeding their client’s 
negotiation price limits. One justified their actions by claiming the outcome benefited their 
client, because the firm was able to drive a ‘hard bargain’ and negotiate a price to their client’s 
advantage, even if beyond their client’s instructions. This brings to the fore the comment of 
a former US judge who wrote, ‘the lawyer should not be free to negotiate an unconscionable 
result, however pleasing to his client, merely because it is possible’.100 In the semester 1 iteration 
of commercial practice in 2013, there was even a vendor firm and purchaser firm that agreed, 
somewhat creatively, to ‘reverse engineer’ the secret ingredients for a cupcake business, even 
though this was without doubt outside the parameters of their respective client’s instructions 
and was possibly a breach of the intellectual property in the secret ingredients.

My intention as a gatekeeper is not to penalise students who breach their ethical duties 
but to open up a constructive dialogue with them. Students who have breached their ethical 
duties will of course, in the confines of VOS, be required to explain to their senior partner their 
actions, particularly why they breached the professional conduct rules. For this purpose, I play 
the role of the senior partner and explain the consequences of a breach of legal ethics and the 
impact it has on the firm and the client. The senior partner also uses this teaching moment as 
an opportunity to encourage students to reflect upon their role as legal professionals and the 
importance of giving due consideration to the role legal ethics plays in their decision making 
as commercial lawyers.

The corollary is that, if the senior partner did not take such action, students would risk 
picking up ‘wrongheaded ideas’101 which they could take with them as they proceed past the 
gate into the world of advising commercial clients. The implication is that I as a commercial 
law teacher/gatekeeper would be at the very least indirectly culpable, as what I teach or do 
not teach could have students entering the gate into practice with a ‘faulty outlook on certain 
baseline issues’.102 Of course, I seek to be realistic, as a student’s ethical outlook may be 

100 Rubin, above n 46, 592.
101 Johnson, above n 65, 447.
102 Ibid.
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103  Sixty percent of students in the semester 2, 2013 iteration of the PPC worked full-time, 15% worked part-time, 
and 4% had casual employment: ANU College of Law, Student survey – Professional Practice Core: Semester 2, 
2013, 15. 

104 For example in 1992 in Victoria two universities produced law graduates: the University of Melbourne and 
Monash University. In 2013 an additional four universities in Victoria produced law graduates: La Trobe 
University, Deakin University, RMIT University, and Victoria University.

105 Through focus groups of current PPC students, final year undergraduate law students and early career commercial 
lawyers.

106 Johnson, above n 65, 447.

pre-determined by numerous factors. However, as a gatekeeper, I am expected to at the very 
least signal to my students what their ethical obligations are as commercial lawyers.

IV. REFLECTIONS ON THE LAW TEACHER GEACHER GEACHER ATEKEEPING ROLE

It is possible I am overly ambitious in my goal to successfully instil in GDLP students the ethical 
parameters they will be subject to in commercial and corporate practice. This is particularly so 
as the intersection of the teaching of legal ethics and commercial practice occurs at an intensive 
pace in a three-week period. During this time students are under much pressure dealing with 
other course demands, family and work commitments (the majority of my students work full-
time103), and personal and financial pressures. Additionally, students are looking beyond the 
gate for employment opportunities in a market where never before have there been so many law 
graduates.104 From the student’s perspective, their participation in the Legal Ethics−Commercial 
Practice collaboration is but one of many hurdles to jump before getting through the gate 
towards legal practice.

I also recognise there are some limitations in the integration of legal ethics into the teaching 
of commercial practice in the GDLP. The first limitation is that the negotiations are not conducted 
face-to-face in the same physical space, despite my attempts for authenticity in the study of 
commercial practice. While it is open for this to occur if the vendor and purchaser lawyers are 
in the same geographical vicinity, students accept and utilise the online platform of the GDLP 
due to their own professional and personal commitments. The second limitation is that the 
vendor and purchaser firms cannot contact their respective clients during the negotiation. This 
is a deliberate technique on my part, because of the impracticalities of having a person acting 
as client, given that some firms negotiate at times when the client is unavailable due to their 
own work commitments. The third limitation is that a firm may feel a level of intimidation if 
they are outnumbered by members of the opposing firm during the negotiation. However, this 
is a reflection of real-life negotiations. The fourth limitation is that negotiations are not audio-
recorded, and this has consequences for any verification if a firm objects to their opposing 
firm’s professional conduct. I plan to give some thought to modifying the fourth limitation to 
allow for recording, although this could have practical issues if the web platform used does not 
allow for audio-recording.

Nevertheless, I aim to continue to produce a lively and authentic collaboration that seeks to 
encourage students to understand their legal obligations in the context of commercial practice, 
consider their role as legal professionals, and the responsibilities that they carry into legal 
practice should they choose to practice as lawyers. 

I am planning qualitative research105 to explore and evaluate the role of commercial law 
teachers as gatekeepers and the potential influence this has on students as they prepare for legal 
practice. This research will also seek to explore students’ attitudes to the study of commercial 
practice, and whether this influences their study of legal ethics.

V. CONCLUSION

In accepting the challenge laid down by Johnson to assume the mantle of gatekeeper as part of 
my commercial practice teaching duties,106 I recognise that increasing law students’ awareness 
of legal ethics alone will not guarantee that they will be aware of legal dilemmas if they 
enter commercial practice in a law firm or as an in-house counsel. However, I take heed of 
Evans and Howe, who state that commercial lawyers’ ignorance of ethics ‘certainly plays a 
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role in corporate misconduct’.107 While commercial lawyers are but one of many influential 
participants in the corporate sphere, they face particular pressures to act unethically in order 
for their corporate client to achieve maximum profit, thus compromising their professional 
standards.108 It is those standards that students are made aware of in their law studies, and it 
is in that environment that commercial law teachers, as gatekeepers, play an important role 
in raising students’ awareness and understanding of the ethical and moral dilemmas they will 
encounter in commercial practice.109

107 Evans and Howe, above n 2, 348.
108 Le Mire and Parker, above n 31, 202.
109 Evans and Howe, above n 2, 348.





25

DO COMPANIES DREAM OF JURISTIC SHEEP? 
CORPORATE CLAIMS TO HUMAN RIGHTS: A HUMANIST 

APPROACH

JONATHAN BARRETT*

ABSTRACT

This article critically discusses corporate claims to human rights. A scheme of universal human 
rights founded on respect for inherent human dignity and reciprocity of empathy is firstly 
outlined. As a prelude to an examination of corporate claims to human rights, it is explained why 
animals and complex machines should be denied human rights. It is then argued why companies 
should be excluded from a scheme of rights derived from uniquely human characteristics. The 
article concludes by commending the exclusion of companies from human rights Acts enacted 
in Australia, and argues that the corporate rights affirmed by the New Zealand Bill of Rights Act 
1990 (NZ) should be narrowly interpreted.

I. INTRODUCTION

In his novella, Do Androids Dream of Electric Sheep,1 Philip K Dick invites us to consider 
existential questions about being human through the narrative device of human-like androids 
being denied basic rights. Unlike Dick’s androids, companies are legal persons which may claim 
human rights2 but, despite occasional judicial anthropomorphising,3 are in no way human-like.4

This article considers whether corporate claims to human rights should be rejected, in much 
the same way as Jeremy Bentham dismissed claims for natural rights as ‘nonsense upon stilts’.5

Before such consideration can begin, two questions must be answered: first, what is meant 
by ‘human rights’ and second, which theoretical conception of the company is contemplated? 
Responding to those questions, this article employs an approach to human rights derived from 
respect for inherent human dignity and reciprocity of empathy, and the dominant, nexus of 
contracts approach to the company.

First, the dignity-based scheme of universal human rights is sketched. Procedural legal 
rights, which are contingent on particular social arrangements at particular points in time, are 
subsidiary in this scheme. It is argued that because human rights are derived from unique 
human characteristics, they can only plausibly be claimed by people. Second, the nexus of 
contracts theory of the company is outlined and compared with competing theory. Contractual 
theory usefully avoids anthropomorphising the company and also highlights the implausibility 

 * Open Polytechnic, New Zealand.
1 Philip K Dick, Do Androids Dream of Electric Sheep (Doubleday, 1968).
2 For example, New Zealand Bill of Rights Act 1990 (NZ) (‘BORA’) s 29. As Paul Rishworth notes, none of the rights 

affirmed by BORA are explicitly reserved to natural persons: see Paul Rishworth ‘When the Bill of Rights Applies’ 
Paul Rishworth, Grant Huscroft, Scott Optican and Richard Mahoney, The New Zealand Bill of Rights (Oxford 
University Press, 2003) 70, 110. 

3 See, for example, Lord Denning’s observations in HL Bolton (Engineering) v TJ Graham & Sons Ltd [1956] 3 All HL Bolton (Engineering) v TJ Graham & Sons Ltd [1956] 3 All HL Bolton (Engineering) v TJ Graham & Sons Ltd
ER 624, 630. 

4 See David Wishart, Company Law in Context (Oxford University Press, 1994) 142 referring specifically to criminal Company Law in Context (Oxford University Press, 1994) 142 referring specifically to criminal Company Law in Context
liability. 

5 Jeremy Bentham, ‘Anarchical Fallacies’ in Jeremy Waldron (ed) ‘Nonsense upon Stilts’: Bentham, Burke and 
Marx on the Rights of Man (Methuen, 1987) 46, 53.  
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of corporate human rights claims. Third, practical examples of corporate human rights claims 
are adduced to demonstrate their incompatibility with the dignity-based scheme of human rights 
and, indeed, dominant company theory. The article concludes by commending the exclusion 
of companies from the bills of human rights enacted at a state level in Australia, and argues 
that the corporate rights under the New Zealand Bill of Rights Act 1990 (NZ) (‘BORA’) and 
related human rights legislation should, ideally, be statutorily excluded or otherwise narrowly 
interpreted.

II. WHAT IS MEANT BY ‘HUMAN RIGHTS’?

This part of the article outlines a conception of human rights derived from respect for equal 
human dignity and the reciprocity of empathy. ‘Rights’ in this view are essentially moral 
and cannot be claimed simply because the law confers legal personality on a thing or an 
arrangement.

A. Equal Human Dignity
Universal human rights are founded on the proposition that all people have equal inherent 
human dignity.6 For Jacques Maritain, dignity of the human person ‘means nothing if it does not 
signify that … the person has the right to be respected, is the subject of rights, possesses rights. 
There are things which are owed to man because of the very fact that he is a man’.7 Human 
rights are derived from human nature. Following a chain of humanist thought that can be traced 
from Aristotle, via Aquinas,8 to Kant,9 to modern philosophers, including Martha Nussbaum,10

the unvarying human condition is one of relative physical frailty but with rationality, so that 
sociability is a prerequisite of survival and flourishing.11 The starting point for understanding 
human rights is, then, the human body – a discrete physical entity, which has certain needs 
and is capable of reason and reflective thought but is vulnerable, and interdepends with other 
rights-bearing people in order to survive and flourish. Critically, people are ends in themselves 
and never instruments for others’ ends.12 Contemporary human rights are typically understood 
and justified by Kant’s conception of the individual as a rational, autonomous, moral agent, 
endowed with dignity and personal worth.13 An emphasis on rationality may, however, diminish 
the importance of the human body – indivisibly body and mind.14 To engage with human rights, 
we must first understand the constant conditions of human existence. Consequently, biology 

6 Universal Declaration of Human Rights (‘UDHR’), GA Res 217A (III), UN GAOR, 3rd sess, 183rd sess, 183rd rd plen mtg, UN rd plen mtg, UN rd

Doc A/810 (10 December 1948) preamble provides for ‘recognition of the inherent dignity and of the equal and 
inalienable rights of all members of the human family’. 

7 Jacques Maritain, The Rights of Man and Natural Law (1945) (DC Anson, trans, G Bles, 1945) 65 [trans of: Les 
Droits de l’Homme et la Loi Naturelle, 1942]. Maritain’s natural law theory was highly influential on the UDHR: 
see Michael Novack, ‘Human Dignity, Human Rights’ (1999) 97 First Things 39, 39−42.

8 See Dino Bigongiari, The Political Ideas of St. Thomas Aquinas (Hafner Press, 1975) 176 on Aquinas’s adoption of 
Aristotelian thought. According to Ministry of Foreign Affairs and Trade (‘MFAT’), The New Zealand Handbook 
on International Human Rights (MFAT, 2008) 11, respect for the dignity of the individual and consequent duties 
towards other human beings can be identified in all of the major religious traditions.

9 See, generally, Immanuel Kant, The Moral Law: Groundwork of the Metaphysics of Morals (HJ Paton, trans, 
Taylor & Francis, 2012) [trans of: Grundlegung zur Metaphysik der Sitten (first published1785)]. 

10 See, generally, Martha C Nussbaum, Frontiers of Justice: Disability, Nationality, Species Membership (Harvard 
University Press, 2006). 

11 Bigongiari, above n 8, 176 (notes omitted) observes: ‘Instead of [animal instinct] man was endowed with reason, 
by the use of which he could procure all these things for himself by the work of his hands. Now, one man alone 
is not able to procure them all for himself, for one man could not sufficiently provide for life unassisted. It is 
therefore natural that man should live in the society of many.’ 

12 Ibid 30.
13 See Kant, above n 9, 31.
14 See Julia Twigg, ‘Social Policy and The Body’ in Gail Lewis, Sharon Gerwitz and John Clarke (eds), Rethinking 

Social Policy (SAGE Publications, 2000) 127, 128 on the dominant tradition in social science of the rational 
actor.  
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and anthropology are more appropriate disciplines for explaining the fundamentals of human 
rights than the law.

B. Reciprocity of Empathy
Social existence, which is all human existence, is possible because of reciprocity of empathy 
and restraint. Indeed, empathy is the basics of ethics.15 We give and receive empathy, and we 
practise and experience restraint. As human beings, we understand the kinds of needs that other 
human beings have, and to a great extent we restrain our egoistic urges for mutual benefit.16

Empathy and restraint are not specifically or evenly reciprocated. Indeed, in modern society, 
they are typically ensured, mediated and obfuscated by the State and its agencies. But before 
legislation records and fine-tunes rights and duties, reciprocating is what we do in order to 
survive.17

C. Comment
The generalisability of human needs and abilities has permitted the formulation of minimum 
guarantees for meeting those needs, and fostering those abilities. By the broadest consensus, 
these basic human requirements have been declared universal human rights.18 Full respect for 
the dignity of the human body is not possible without, say, freedom from torture. Other rights 
represent a codification of successful procedural practices but can be re-imagined. We can, 
for example, imagine a workable justice system than permits a degree of double jeopardy.19

Bentham’s argument that the legally enforceable rights of men are conventional, rather than 
natural,20 seems incontrovertible.21 As a matter of fact, municipal laws prescribe the justiciable 
rights of a person in a particular jurisdiction. Human rights are not, however, principally legal 
in nature:22 before their legal expression, they are moral imperatives, and, before that, they are 
existential imperatives.

III. SHOULD HUMAN RIGHTS BE RESTRICTED TO INDIVIDUALS?
In the previous part a conception of universal human rights derived from socially situated 
dignity and reciprocity of empathy was outlined. As a prelude to an examination of corporate 
claims to human rights, this part of the article turns to the question of whether animals or 
human-like machines might claim human rights. If these potential rights claims are deniable, 
the case for corporate claims seems significantly weakened.

A. Animals
Animals, particularly those we class as mammals, share many characteristics with humans. Their 
corporeality determines basic needs similar to ours, such as water, food, sleep, reproduction 
and shelter.23 For utilitarians, a critical moral consideration lies with the ability of animals 

15 See Bertrand Russell, History of Western Philosophy and Its Connection with Political and Social Circumstances 
from the Earliest Times to the Present (2nd ed, Routledge, 1991) 738.from the Earliest Times to the Present (2nd ed, Routledge, 1991) 738.from the Earliest Times to the Present

16 See, generally, Jeffrey B Abramson, Liberation and Its Limits: The Moral and Political Thought of Freud (Beacon Liberation and Its Limits: The Moral and Political Thought of Freud (Beacon Liberation and Its Limits: The Moral and Political Thought of Freud
Press, 1986).

17 See Oliver Wendell Holmes, ‘Natural Law’ (1918) 32 Harvard Law Review 40, 42.
18 See UDHR, International Covenant on Economic, Social and Cultural Rights, GA Res 2200A (XXI), 21 UN 

GAOR Supp (No 16), at 49, UN Doc A/6316 (1966), 993 UNTS 3 and International Covenant on Civil and 
Political Rights, GA Res 2200A (XXI), 21 UN GAOR Supp (No. 16), at 52, UN Doc A/6316 (1966), 999 UNTS 
171.

19 See, for example, Criminal Justice Act 2003 (UK) part 10.
20 Bentham, above n 5, 52. 
21 See Margaret MacDonald, ‘Natural Rights’ in Jeremy Waldron (ed), Theories of Rights (Oxford University Press, 

1984) 21, 21 on how, after every crisis in human affairs, claims for natural law resurge. 
22 See Stephen C Toope, ‘Cultural Diversity and Human Rights’ (1997) 42 McGill Law Journal 169, 176. McGill Law Journal 169, 176. McGill Law Journal
23 These needs constitute the base of Maslow’s hierarchy of human needs: see, generally, Abraham H Maslow, 

Motivation and Personality (first published 1954, Harper & Row, 1970 ed).
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to feel pain.24 While being alert to implausible anthropomorphosis, we may observe that 
certain animals may manifest habitual intra-group reciprocity; perhaps behaviour resembling a 
rudimentary ‘morality’,25 but, certainly, sociability; they may collaborate with humans and may 
establish claims to spatial exclusivity in a way comparable to human property claims. These 
similarities are inevitable: humans are, of course, animals too, and we may be scientifically 
distinguishable only by the unique structure of our brains.26 Indeed, the more of ourselves we 
see in certain animals, particularly the great apes, the more extensive the legal protections we 
are likely to extend to them.27

Peter Singer’s utilitarian championing of animal interests denies an intrinsic worth to the 
biological fact of being human.28 Although this is not Singer’s exact argument, the broad thrust 
of the animal rights movement is that if human rights do not have a foundation in natural 
law, which limits such rights to humans, then humans should extend fundamental rights to 
animals. However, if human rights were extended to non-humans, the effects of those rights, it 
seems, would be diminished.29 As Richard Posner indicates,30 Singer’s arguments do not relate 
to human experience. Empathy cannot be explained in terms of a simple pain/pleasure binomial 
but can by ‘the radical generosity inscribed within the very being of the person’.31 Despite their 
corporeality and their ability to feel pain, because they cannot reciprocate empathy, we do not 
share the same moral sphere as non-human animals. Therefore, while they deserve humane 
treatment, they cannot have human rights.

B. Human-like Machines
The possibility of technology advancing to the point where highly developed machines may 
claim legal protections as rights-bearing subjects, rather than being objects of property rights, 
has fuelled the imagination of science fiction writers, including Isaac Asimov32 and 
Philip K Dick.33 Most problematic is the possibility of androids. In the science fiction imaginary, 
androids are near-perfect human replicants, but without human flaws; they are ‘simulacra’ of 
human beings – ‘marvellous, flawless artefacts’.34 In Do Androids Dream of Electric Sheep?
the resemblance between android and human is almost complete: only the android’s inability to 
empathise betrays its non-humanness.35 This is not a flaw in the android, although it is certainly 
a flaw in terms of its replication of a human. People need to empathise with others because of 

24 See Jeremy Bentham, An Introduction to the Principles of Morals and Legislation xvii.6 n 122 (first published 
1780, Library of Economics and Liberty, 2002 ed) <http://www.econlib.org/library/Bentham/bnthPML18.
html#anchor_a122>.

25 See, generally, Frans B M de Waal, Good Natured: The Origins of Right and Wrong in Humans and Other Animals 
(Harvard University Press, 1997). 

26 See, for example, Alok Jha, ‘Human Brain Result of ‘Extraordinarily Fast’ Evolution’ The Guardian (online), 
29 December 2004 <http://www.theguardian.com/science/2004/dec/29/evolution.science>. 

27 See, for example, Animal Welfare Act 1999 (NZ) s 85.
28 Peter Singer, Practical Ethics (2nd ed, Cambridge University Press, 1993) 89 argues: ‘Now that we are reassessing 

our speciesist view of nature, however, it is also time to reassess our belief in the sanctity of the lives of members 
of our species.’ See also, generally, John Gray, Straw Dogs: Thoughts on Humans and Other Animals (Granta, 
2002).

29 But see Christopher D Stone, Should Trees Have Standing? Toward Legal Rights for Natural Objects (William 
Kaufmann, 1974) 6 who says ‘each successive extension of rights to some new entity has been, therefore, a bit 
unthinkable. We are inclined to suppose the rightlessness of rightless “things” to be a decree of Nature, not a legal 
convention acting in support of some status quo.’ 

30 See Richard Posner and Peter Singer, ‘Animal Rights’ Slate (12 June 2001) <http://www.slate.com/articles/news_
and_politics/dialogues/features/2001/animal_rights/_2.html>.

31 Maritain, above n 7, 5.
32 Isaac Asimov, I, Robot (1950, HarperCollins 1996 ed) explored various existential issues, including a highly I, Robot (1950, HarperCollins 1996 ed) explored various existential issues, including a highly I, Robot

complex machine’s right to life and, conversely, its capacity for committing murder. 
33 See above n 1.
34 Jean Baudrillard, ‘The Evil Demon of Images and The Precision of Simulacra’ in Thomas Docherty (ed), 

Postmodernism: A Reader (Columbia University Press, 1993) 194, 195.Postmodernism: A Reader (Columbia University Press, 1993) 194, 195.Postmodernism: A Reader
35 ‘You androids,’ Rick said, ‘don’t exactly cover for each other in times of stress.’ Garland [an android] snapped, ‘I 

think you’re right; it would seem we lack a specific talent you humans possess. I believe it’s called empathy.’ See 
Dick, above n 1, 95. Testing is based in the android’s inability to empathise with the pain of animals.
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the frailty of the individual − a frailty not shared by androids.36 It may be said that we assert 
human rights because of the ‘flawed’ nature of the human body.

Would the law ever confer human rights on an intelligent machine? Benjamin Soskis 
suggests that a machine should ‘deserve legal or moral personhood’ when it has the ability 
to experience pain or suffering; to have intentions or memories; and possess moral agency or 
self-awareness.37 He bases this conclusion primarily on Alan Turing’s ‘imitation game’, which 
requires a human interrogator to tell which respondent is a machine and which is human.38 Of 
course, the interrogator cannot see the two respondents, otherwise they would be immediately 
able to distinguish machine from person – except in Dick’s world. We tend to empathise with 
and feel most solidarity with those we recognise.39 However, paradoxically, when artificial 
creatures look too much like us, they enter the ‘uncanny valley’ where our empathy for them 
plummets.40

Following Dick’s rationale, a continuum may be assumed between the poles of human 
and android (humanlike, but pure machine).41 The human will have the full rights of a person 
and the android none. This is because androids do not share the human condition of frail 
corporeality and, lacking the ability to empathise, cannot inhabit the human moral sphere: 
‘there is a particular feeling of empathy that only humans can share’.42 Furthermore, machines, 
however complex, are mere instruments for achieving human ends.

IV. CORPORATE CLAIMS TO HUMAN RIGHTS

In the previous part, inclusion of animals and hypothetical machines in the scheme of human 
rights was rejected. In this part of the article, the claims of juristic persons to human rights are 
considered.43

A. Theory of the Company
Dominant economic theory does not recognise the corporation as an entity distinct from its 
members.44 Thus for Daniel Fischel, the corporation ‘is nothing more than a legal fiction that 
serves as a nexus for a mass of contracts which various individuals have voluntarily entered 
into for mutual benefit’.45 Furthermore, writing with Frank Easterbrook, Fischel characterises 

36 Joe Kloc, ‘Too Close for Comfort’ New Scientist (Australia) 12 January 2013, 35, 36 advises: ‘In cognitive New Scientist (Australia) 12 January 2013, 35, 36 advises: ‘In cognitive New Scientist
neuroscience, empathy is often divided into three categories: cognitive, motor and emotional. Cognitive empathy 
is essentially the ability to understand another’s perspective and why they make certain decision … Motor empathy 
is the ability to mimic movements like facial expressions and postures, and emotional empathy is essentially 
sympathy, or the ability to feel what others feel.’

37 Benjamin Soskis, ‘Man and the Machines’ Legal Affairs (2005) <http://www.legalaffairs.org/issues/January-
February-2005/feature_sokis_janfeb05.msp>.

38  See A M Turing, ‘Computing Machinery and Intelligence’ (1950) 51 Mind 433, 433Mind 433, 433Mind −60. 
39 Soskis, above n 37 anecdotally records how a scientist will not destroy a robot because of its doglike appearance 

and behaviour. 
40 Kloc, above n 36, 36. See Masahiro Mori (Karl F MacDorman and Norri Kageki, trans), ‘The Uncanny Valley’ 

(2012) 19(2) IEEE Robotics and Automation 98, 98−100. Mori posits that this antipathy may arise from a survival 
instinct to shun the eerie: see ibid 100. 

41 Zombies (the living dead) are at the very trough of the uncanny valley: see Kloc, above n 36, 37. 
42 Kloc, above n 36, 37. In 2003, the International Bar Association Convention conducted a mock hearing of the claim 

of BINA48 (a fictionally complex machine) to continued existence. Martine Rothblatt, the computer’s advocate, 
in essence, argued that BINA48 was in a similar position to a person kept alive by a life support system and so 
should enjoy similar protections: see Martine Rothblatt, ‘BINA48 vs. Exabit Corp (Fla. MD 2005): Defendant’s 
Brief’ (2006) 1(3) Journal of Personal Cyberconsciousness <http://www.terasemjournals.org/PCJournal/PC0103/
bina48_02a.html>. An actress played the role of a hologram that BINA48 had ‘projected’ into the courtroom. 
Without the vulnerable human proxy, it seems unlikely that Rothblatt would have won over a jury (of humans).

43 The discussion in this article is limited to commercial companies but it is recognised that certain bodies corporate, 
such as trade unions, churches or charities, might have stronger claims than commercial companies. 

44 See, generally, William W Bratton Jr, ‘The New Economic Theory of the Firm: Critical Perspectives from History’ 
(1989) 41 Stanford Law Review 1471; William W Bratton Jr, ‘The “Nexus of Contracts” Corporation: A Critical 
Appraisal’ (1989) 74 Cornell Law Review 407.

45 Daniel R Fischel, ‘The Corporate Governance Movement’ (1982) 35 Vanderbilt Law Review 1259, 1273.
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corporations as ‘complex sets of contracts’,46 specifically ‘enduring (relational) contracts’.47

Statute law, however, formally treats companies as entities48 but, echoing Kant, Lord Hoffmann 
said in the Meridian Global caseMeridian Global caseMeridian Global

a reference to a company ‘as such’ might suggest that there is something out there called the 
company of which one can meaningfully say that it can or cannot do something. There is in 
fact no such thing as the company as such, no ding an sich [thing per se], only the applicable 
rules.49

If companies do not exist it is, at first face, pointless (but perhaps harmless) to grant them 
rights. Shareholders, or any other individuals who may claim to be stakeholders, can claim their 
own rights.50 Conversely, if we see the company in a representative capacity – as a warehouse 
of limited property interests – it is an inappropriate vehicle through which people might claim 
the indivisible panoply of human rights.51

Despite dominant economic theory, when, say, a multinational tobacco company asserts a 
right to freedom of expression,52 it does not portray itself as a mere web of contracts; it appears 
to claim that right as a quasi-human entity.53 In contrast to contractualism, Andrew Keay’s 
Entity Maximisation and Sustainability Model takes the idea of the company as a separate entity 
seriously.54 However, unlike animals or androids, as a ‘being’, a company simply has nothing in 
common with people. Like androids, companies are only ever instruments for achieving limited 
human goals.

B. Denial of Human Rights to Companies
Despite the existential and moral implausibility of companies having human rights, parliaments 
and legislatures, in New Zealand and elsewhere, have conferred rights on them. Once companies 
are included in the rights net, practical and interpretative problems arise.

1. Practical Problems
First, companies may compete with vulnerable people most deserving of human rights 
protections: for example, their economic rights may clash with indigenous cultural rights.55

More generally, rights can only be actuated in a context of a budgetary constraint.56 Finite 
financial, institutional and human resources for, say, promoting access to justice must be fairly 
distributed among all rights claimants. When a corporation successfully makes a claim against 
these limited resources,57 an individual, whose corporeality makes imprisonment possible may 

46 Frank E Easterbrook and Daniel R Fischel, The Economic Structure of Corporate Law (Harvard University Press, 
1991) 90.    

47 Ibid.
48 See, for example, Companies Act 1993 (NZ) s 15, which provides: ‘A company is a legal entity in its own right 

separate from its shareholders and continues in existence until it is removed from the New Zealand register’ 
(emphasis added). 

49 Meridian Global Funds Management Asia Ltd v Securities Commission [1995] 3 NZLR 7 (PC) 12.
50 See Rishworth, above n 2, 112. 
51 There is insufficient space here to discuss the issue of group rights. In short, it is submitted that indigenous tribes, 

for example, must be able to assert group rights because they reject individualism, but voluntary associations of 
shareholders should not be able to assert group rights. 

52 See, for example, British American Tobacco New Zealand, ‘Proposal to Introduce Plain Packaging of Tobacco 
Products in New Zealand: Submission by British American Tobacco (New Zealand) Limited’ AgreeDisagree.co.nz 
(2013) [4.35] <http://agreedisagree.co.nz/files/Plain%20Packaging%20-%20Submission%20by%20British%20A
merican%20Tobacco%20(New%20Zealand)%20Limited.pdf>. 

53 An entity is ‘[s]omething that has a real existence’: see Oxford English Dictionary (online) <http://www.oed.
com/view/Entry/62904?redirectedFrom=entity#eid>.

54 See Andrew Keay, ‘Ascertaining the Corporate Objective: An Entity Maximisation and Sustainability Model’ 
(2008) 71(5) Modern Law Review 663, 663−98.

55 See Paul Hunt, ‘Reflections on International Human Rights Law and Cultural Rights’ in Margaret Wilson and Paul 
Hunt (eds), Culture, Rights, and Cultural Rights: Perspectives from the South Pacific (Huia, 2000) 25, 39−41 on 
the incompatibility of collective cultural heritage and individuated intellectual property rights.

56 See Soobramoney v Minister of Health (KwaZulu Natal) 1998 (1) SA 765 (Constitutional Court).
57 See, for example, Re Wiseline Corporation Ltd (2002) 16 PRNZ 347 (Court of Appeal). 
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be denied access to justice. Second, corporations are increasingly agents for the delivery of 
basic human rights, such as security and water.58 Third, they mediate between different interest 
groups: for example, between the competing expectations of consumers and employees.59 In 
performing the last two functions companies are not subject to democratic or judicial review in 
the way a government agency is likely to be.

2. Interpretive Problems
Christopher Stone cautions us to be mindful of ‘lawyers as bold and imaginative as those who 
convinced the Supreme Court that a railroad was “a person” under the fourteenth amendment, 
a constitutional provision theretofore generally thought of as designed to secure the rights of 
freedmen’.60 Thus, companies have relied on the Canadian Charter of Rights and Freedoms to 
claim a right to life,61 freedom of religious belief in order to trade on Sundays,62 and freedom of 
expression in order to market cigarettes.63

BORA is New Zealand’s principal human rights text, but it is not the only legislation that 
concerns human rights. The Official Information Act 1982 (NZ), the Human Rights Act 1993
(NZ), the Privacy Act 1993 (NZ) and the Employment Relations Act 2000 (NZ) are also important 
elements of the mosaic of human rights law. The last two statutes do not apply to companies. 
This selective application of rights contradicts the fundamental principle that human rights are 
not divisible.64 The Human Rights Commission, which is required ‘to advocate and promote 
respect for, and an understanding and appreciation of, human rights in New Zealand society’,65

has confirmed its understanding that companies enjoy full Human Rights Act protection.Human Rights Act protection.Human Rights Act 66 But 
how can a legal fiction be accorded rights that arise from corporeal dignity?

In interpreting its country’s explicitly dignity-based bill of rights, the South African 
Constitutional Court appears to see companies as inferior rights bearers.67 Thus, in the Hyundai 
case,68 having denied that juristic persons possess human dignity whence a right to privacy 
is derived, the Court continued, ‘[t]heir privacy rights, therefore, can never be as intense as 
those of human beings. However, this does not mean that juristic persons are not protected by 
the right to privacy.’69 This limited privacy claim is instrumentally derived from concerns for 
democracy and social order.70 In First National Bank of South Africa v Commissioner, SARS,71

the Constitutional Court considered whether companies were entitled to property rights.72

The court seemed to conceive companies’ property rights as mere instruments for realising 

58 See, generally, Vandana Shiva, Water Wars: Privatization, Pollution and Profit (Southend Press, 2002).
59 See, for example, Gethin Chamberlain, ‘Apple Factories Accused of Exploiting Chinese Workers’ The Guardian 

(online) 30 April 2011 <http://www.theguardian.com/technology/2011/apr/30/apple-chinese-factory-workers-
suicides-humiliation>.

60 Stone, above n 29, 18. 
61 See Irwin Toy Ltd v Quebec (A-G) (1989) 1 SCR 927.
62 See R v Big M Drug Mart Ltd [1985] 1 SCR 295.R v Big M Drug Mart Ltd [1985] 1 SCR 295.R v Big M Drug Mart Ltd
63 See RJR-MacDonald Inc v Attorney General of Canada [1995] 3 SCR 199.
64 The Vienna Declaration and Programme of Action, as adopted by the World Conference on Human Rights on 25 

June 1993 (A/CONF.157/23) [5] declares ‘[a]ll human rights are universal, indivisible and interdependent and 
interrelated’. 

65 Human Rights Act 1993 (NZ) s 5.
66 Email correspondence with author. Although it seems to have adopted a passive approach in that regard, the 

Commission would most likely face public disbelief if it sought to promote the human rights of, say, multinational 
enterprises along with those of members of groups in society who have traditionally faced discrimination and 
marginalisation.

67 The Constitution of the Republic of South Africa Act 1996 (South Africa) s 8(4) provides: ‘A juristic person is 
entitled to the rights in the Bill of Rights to the extent required by the nature of the rights and the nature of the 
juristic person.’

68 Investigating Directorate: SEO v Hyundai Motor Distributors (Pty) Ltd 2001 (1) SA 545 (Constitutional Court).SEO v Hyundai Motor Distributors (Pty) Ltd 2001 (1) SA 545 (Constitutional Court).SEO v Hyundai Motor Distributors (Pty) Ltd
69 Ibid [18] (footnote omitted).
70 Ibid. 
71  First National Bank of South Africa v Commissioner, SARS 2002 (4) SA 768 (Constitutional Court).
72 Constitution (South Africa) s 25(1) provides: ‘No one may deprived of property except in terms of law of general 

application, and no law may permit arbitrary deprivation of property’.
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individuals’ property rights.73 Concerns were shown for the disruptive effects on society, 
particularly shareholders and creditors, if companies’ property rights were not recognised.74

Ultimately, the court reasoned that ‘[t]he property rights of natural persons can only be fully 
and properly realised if such rights are afforded to companies as well as natural persons’.75 But 
surely, if the court was prepared to look through the corporate veil in search of shareholders’ 
interests, it could equally have allowed shareholders to sue for the diminution of share value 
caused by the loss of company-held property? However, the court had been set the unenviable 
task of making sense of corporate claims to rights, which are explicitly based on human dignity, 
and yet companies do not possess that essential quality.76

V. CONCLUSION

If human rights would be diminished if extended to our fellow sentient creatures or human-
like machines, it seems that they must be considerably debased, when extended to companies, 
which are mere commercial instruments and figments of the legal imagination. Companies are 
a convenient method for warehousing investors’ property interests and providing them with 
limited liability. As the South African Constitutional Court observed, ‘[i]t is in today’s world 
difficult to conceive of meaningful business activity without the institution and utilisation of 
companies’.77 Nevertheless, the extension of human rights to non-humans in New Zealand is 
not an obvious consequence of the fiction of juristic personality: rather it is a folly of Parliament 
that Parliament can resolve by generally reserving human rights to humans, as it has done for 
the important right of information privacy. It is an unreasonable burden to expect institutions 
such as the courts and the Human Rights Commission to pursue their respective missions and to 
balance the authentic rights claims of individuals with the fictional claims of corporations. This 
does not mean that companies should be denied access to the law and appropriate procedural 
rights. The problem of the position of juristic and other non-natural persons under the law 
applies to all statutes, but human rights legislation is not simple legislation. It is convenient 
for investors’ property interests to be collectively represented by a corporate vehicle, and it 
would be wrong to deny procedural justice to any litigant;78 but, since companies do not have 
human dignity and ‘exist’ outside the human moral sphere, they should not be able to claim 
for themselves rights that arise from being human. The bills of rights enacted in the Australian 
Capital Territory and Victoria show that human rights can and should be reserved to people;79 the 
New Zealand Parliament and courts should take note and legislate and interpret accordingly.

73 Ackermann J delivering a unanimous decision in First National Bank of South Africa v Commissioner, SARS 2002 First National Bank of South Africa v Commissioner, SARS 2002 First National Bank of South Africa v Commissioner, SARS
(4) SA 768 (Constitutional Court) [43].

74 Ibid [45].
75 Ibid.
76 Langa DP, delivering a unanimous decision in Hyundai 2001 (1) SA 545 (Constitutional Court) [18] said: ‘Juristic 

persons are not the bearers of human dignity’. 
77 Ibid [44]. 
78 But, on the exclusion of corporations from enjoying Fifth Amendment immunity from self-incrimination in the 

United States, see Hale v Henkel, 201 US 43 (1906); Wilson v United States, 221 US 361 (1911); Essgee Co v 
United States, 262 US 151 (1923). 

79 Human Rights Act 2004 (ACT) s 6 provides ‘[o]nly individuals have human rights’; Charter of Human Rights and 
Responsibilities Act 2006 (Vic) includes the following note to s 6(1): ‘Corporations do not have human rights.’ Responsibilities Act 2006 (Vic) includes the following note to s 6(1): ‘Corporations do not have human rights.’ Responsibilities Act 2006
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THE UNDER-DEVELOPMENT IN AUSTRALIA OF THE 
DOCTRINE IN KRUSE V JOHNSON
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ABSTRACT

THIS P AP ER EXAM INES THE STATUS IN AUSTRALIAN ADM INISTRATIVE LAW OF THE RULE IN Kruse v Johnson, 
which has long been used in England to determine whether delegated legislation is invalid on 
grounds of unreasonableness. The paper discusses the narrow approach adopted by Australian 
courts to challenges based on unreasonableness, most recently in the case of Attorney-General 
(SA) v Corporation of the City of Adelaide, and contrasts how the doctrine in Kruse v Johnson
was used by courts in South Africa to overturn delegated legislation which unreasonably 
interfered with fundamental rights. The paper ends with a proposal that Australian courts adopt 
a broader approach to unreasonableness than they do at present. 

I. INTRODUCTION

This paper examines the status in Australian administrative law of the rule in Kruse v Johnson.1

Part II explains how the case is used in England to review delegated legislation on grounds 
of unreasonableness. Part III discusses the narrow approach adopted by Australian courts to 
Kruse v Johnson, focusing on the recent decision of the High Court in Attorney-General (SA) 
v Corporation of the City of Adelaide.2 This part also questions the validity of the distinction 
between ‘unreasonableness’ and ‘lack of proportionality’ as grounds for review in Australian 
law. Part IV examines the application of Kruse v Johnson in South Africa during the apartheid 
era, where it provided litigants with some success in challenging racially discriminatory 
subordinate legislation. Part V argues that courts in Australia ought to adopt the approach taken 
in England and South Africa to the review of delegated legislation, argues that proportionality 
should be seen as a criterion for testing unreasonableness rather than as a separate ground for 
review, and also argues for the adoption of a new uniform test for proportionality which would 
offer greater protection for individual rights. 

II. THE RULE RULE R IN KRUSEKRUSEK V JV JV OHNSON JOHNSON J IN ENGLAND

The case of Kruse v Johnson3 contains a key doctrine of English administrative law. The facts 
of the case are easy to relate: a by-law prohibited singing or the playing of musical instruments 
within 50 feet of any dwelling house after a request by a constable or a resident of the dwelling 
house to desist. The appellant challenged the validity of the by-law on the ground that it was 
unreasonable. Although the challenge failed, Lord Russel CJ established a rule that has governed 
challenges to delegated legislation on grounds of unreasonableness ever since:4

I do not mean to say that there may not be cases in which it would be the duty of the Court 
to condemn bye-laws, made under such authority as these were made, as invalid because 

 * BA (Mod) Dublin, LLB Rhodes, DPhil Waikato, Senior Lecturer in Law, Charles Sturt University.
1 [1898] 2 QB 91.
2 (2013) 295 ALR 197.
3 [1898] 2 QB 91.
4 Ibid 99−100. 
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unreasonable. But unreasonable in what sense? If, for instance, they were found to be partial 
and unequal in their operation as between different classes; if they were manifestly unjust; if 
they disclosed bad faith; if they involved such oppressive or gratuitous interference with the 
rights of those subject to them as could find no justification in the minds of reasonable men, 
the Court might well say, Parliament never intended to give authority to make such rules; they 
are unreasonable and ultra vires.

Examples of the application of the rule include Repton School Governors v Repton Rural 
District Council,5 in which a by-law was held invalid on grounds of unreasonableness where 
it imposed a building construction rule that was impossible to comply with, as well as a series 
of other cases related to local planning laws6 which, as de Smith notes, were held invalid under 
the Kruse v Johnson rule on grounds of unreasonableness even though they fell short of being 
absurd.7 Similarly, regulations were declared invalid in R v Immigration Appeal Tribunal, Ex p. 
Manshoora Begum,8 where delegated legislation imposing income tests on migration applicants 
was held to be ‘partial and unequal’ and ‘manifestly unjust’ because it discriminated against 
residents of poor countries; R v Secretary of State for the Home Department, ex parte Leech,9

where prison rules that permitted prison governors to read every letter to and from prisoners 
and to stop letters that were ‘objectionable’ or of ‘inordinate length’ (sic) were invalidated; and 
Saleem v Home Secretary,10 concerning a migration tribunal rule which denied an appellant a 
hearing if they failed to meet a 5-day deadline for the lodgment of an appeal, even if that was 
through no fault of their own. In this decision, Roch LJ said11 of the Rule in Kruse v Johnson:

Even where it can be said that the making of a rule under powers to make rules by subordinate 
legislation arise by necessary implication, it will still be in question whether the rule formulated 
is reasonable. Even where the need for such a rule does not arise by necessary implication either 
because the purpose of Parliament cannot be achieved without it or the function Parliament has 
laid in a person or body cannot be discharged without it, the rule will be ultra vires the rule-
making power if the rule as framed is unreasonable: if it is wider than necessary; if it infringes 
the fundamental right to a greater extent than is required.

Similar to Saleem was FP (Iran) & MB (Libya) v Secretary of State for the Home 
Department,12 where rules governing the operation of an asylum and migration tribunal were 
held invalid on grounds of unreasonableness because they denied a hearing to applicants who 
had failed to attend a hearing through no fault of their own.

The doctrine in Kruse v Johnson relating to invalidation of delegated legislation on grounds 
of unreasonableness is related to, but different from, judicial review of administrative action on 
grounds of unreasonableness. In the latter class of case, the test applied is that which originated 
in Associated Provincial Picture Houses Ltd v Wednesbury Corporation.13 In that case, Lord 
Greene MR held14 that administrative action would be set aside on grounds of unreasonableness 
only if it was ‘so absurd that no sensible person could ever dream that it lay within the powers 
of the authority.’ Subsequently, in Council of Civil Serviced Unions v Minister for the Civil 
Service,15 it was held16 that unreasonableness meant that the decision was ‘So outrageous in 
its defiance of logic or accepted moral standards that no sensible person who had applied his 
mind to the question to be decided could have arrived at it’. This test, with its reference to 
absurdity (in Wednesbury) and to outrageousness (in the Council for Civil Service Unions case) 

5 [1918] 2 KB 133.
6 Hall & Co v Shoreham-by-Sea Urban District Council [1964] 1 WLR 240; Hall & Co v Shoreham-by-Sea Urban District Council [1964] 1 WLR 240; Hall & Co v Shoreham-by-Sea Urban District Council Mixnam’s Properties Ltd v Chertsey 

Urban District Council [1964] 1 QB 214; and Urban District Council [1964] 1 QB 214; and Urban District Council Alnatt London Properties Ltd v Middlesex County Council (1964) 
62 LGR 304.

7 S A de Smith, Judicial Review of Administrative Action (Stevens & Sons, 4th ed, 1980) 353−4.
8 [1986] Imm.A.R. 385.
9 [1993] 4 All ER 539.

10 [2004] 4 All ER 814.
11 Ibid 821.
12 [2007] EWCA Civ 13.
13 [1948] 1 KB 223.
14 Ibid at 229.
15 [1985] AC 374.
16 Ibid 410 (Diplock LJ).
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is obviously narrower than that enunciated by Lord Russel CJ in Kruse v Johnson. It is therefore 
something of a paradox that whereas Wednesbury unreasonableness was not only adopted into 
Australian administrative law but also appears to have been expanded,17 reception of Kruse v 
Johnson has been far less enthusiastic. 

III. KRUSEKRUSEK V JV JV OHNSON JOHNSON J IN AUSTRALIA

The status of the rule in Kruse v Johnson in Australian law was most recently addressed by the 
High Court in Attorney-General (SA) v Corporation of the City of Adelaide.18 This case involved 
a challenge to By-law No 4, enacted by the Adelaide city council under powers conferred by 
s 667(1)(9)(XVI) of the Local Government Act 1934 (SA). Paragraph 2 of the by-law stated 
that a person could not ‘preach, canvass, harangue, tout for business or conduct any survey or 
opinion poll’ on any road without a permit. The by-law had been challenged by the second and 
third respondents, who had preached on Rundle Mall in the Adelaide city centre. One of those 
grounds was that the by-law was unreasonable under administrative law, the other was that the 
by-law failed the test of reasonable proportionality. 

A. Challenges Based on Unreasonableness
In discussing the issue of unreasonableness, French CJ surveyed the history of the High 

Court’s approach to review of delegated legislation and the rule in Kruse v Johnson. From the 
earliest cases it was apparent that the High Court viewed unreasonableness as relating to whether 
the legislation was within the power conferred on the enacting authority, not to whether the 
legislation was unreasonable on its merits. Thus in Widgee Shire Council v Bonney,19 Higgins 
J stated that 

Questions as to the validity of by-laws really come under the ordinary principles applicable to 
powers; and when it is said that a by-law is unreasonable, and therefore invalid, what is really 
meant is that the provisions in the by-law cannot reasonably be regarded as being within the 
scope or ambit or purpose of the power.

This marked a fundamental and early divergence in Australia from the position in England 
where, as has been shown above, the various limbs of the rule in Kruse v Johnson established 
unreasonableness on the merits as a ground of review of delegated legislation. Widgee Shire 
Council was followed in Williams v Melbourne Corporation,20 where Dixon J held that

Although in some jurisdictions the unreasonableness of a by-law made under statutory powers 
by a local governing body is still considered a separate ground of invalidity in this Court it is 
not so treated …

Notwithstanding that ex facie there seemed a sufficient connection between the subject of 
the power and that of the by-law, the true character of the by-law may then appear to be such 
that it could not reasonably have been adopted as a means of attaining the ends of the power. In 
such a case the by-law will be invalid, not because it is inexpedient or misguided, but because 
it is not a real exercise of the power.

The only exception to this approach evident in a High Court decision was Brunswick 
Corporation v Stewart,21 where Starke J22 and Williams J23 equated unreasonableness with the 
‘oppressive and gratuitous interference with rights’ limb of Kruse v Johnson. 

17 In Minister for Immigration and Citizenship v Li [2013] HCA 18, Hayne, Kiefel and Bell JJ held (at [68]) that 
Wednesbury unreasonableness was neither the starting nor the end point of unreasonableness in Australian law, and 
that a decision did not need to be irrational or bizarre to be unreasonable.

18 (2013) 295 ALR 197.
19 (1907) 4 CLR 977, 989. 
20 (1933) 49 CLR 142, 154−5 (citations in excerpt omitted).
21 (1941) 65 CLR 88.
22 Ibid 97. 
23 Ibid 99. 
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There have however, been a number of Federal Court cases in which delegated legislation 
has been invalidated on grounds of substantive unreasonableness: In Re Minister of Primary 
Industries and Energy v Austral Fisheries Pty Ltd,24 a management plan made under the 
Fisheries Act 1952 (Cth) which contained a formula which produced an irrational result was 
held to be invalid on grounds of unreasonableness because it was found to be one which no 
reasonable person could have devised. In Minister for Immigration and Multicultural Affairs v 
Singh,25 the Federal Court of Appeal held invalid a regulation which was manifestly absurd in 
its application, in so far as the time limits it set could lead applications for review of decisions 
of the Refugee Review Tribunal being held to be out of time in circumstances where it was 
impossible for applicants to have complied with the regulations. 

These Federal Court decisions are puzzling in that by appearing to adopt an approach 
to invalidity of delegated legislation similar to that adopted in England, they seem to be at 
odds with decisions of the High Court which (with the exception of Brunswick Corporation 
v Stewart)26 have consistently interpreted reasonableness of delegated legislation as relating 
only to strict ultra vires − that is, whether a reasonable person could find a connection with the 
enabling power.27 However, it could perhaps be argued that the delegated legislation challenged 
in these cases would also have fallen foul of the narrower approach adopted by the High Court 
in that an irrational formula (in Austral Fisheries) or a time limit that was impossible to comply 
with (Singh) could possibly not fall within the power to make delegated legislation.

The approach adopted by the High Court has led to a prevailing view that unreasonableness 
other than in the sense of strict ultra vires is not a ground of review in Australia. As stated 
by Pearce and Argument:28 ‘On the decided cases, it is fair to say that unreasonableness as a 
ground for review is more theoretical than practical’.

Thus it comes as no surprise that after analysing the history of the doctrine in-General (SA) v 
Corporation of the City of Adelaide29 French CJ affirmed the approach in Widgee Shire Council 
v Bonney and Williams v Melbourne, and found the by-law requiring permission for those 
wishing to engage in preaching on public roads not to be invalid on grounds of reasonableness, 
as it was rationally connected with the matters contained in the enabling Act.30 Hayne J31

expressly adopted a dictum by Fullagar J in Clements v Bull32Clements v Bull32Clements v Bull  to the effect that ‘the idea that a 
by-law could be held invalid because it appeared to a court to be an “unreasonable” provision’ 
was discredited. The contrast between this approach and that adopted by Lord Russel CJ could 
not be more clearly demonstrated.

B. Challenges Based on Lack of Reasonable Proportionality
Although not part of the rule in Kruse v Johnson, lack of reasonable proportionality has 
emerged as a separate ground of challenge to delegated legislation in Australia. This issue 
requires discussion because, as is argued below, proportionality should more correctly be seen 
as a tool to be used to determine whether delegated legislation is unreasonable, rather than as 
a separate ground of review.

Proportionality is used in three contexts in Australian public law. As explained in the next 
paragraph, the concept first originated in a series of constitutional cases in which the sufficiency 
of the connection between a law and an enumerated power needed to be determined. The second 

24 (1992) 112 ALR 211. Austral Fisheries was followed in La Macchia v Minister for Primary Industries and Energy
(1992) 110 ALR 201.

25 (2001) 171 ALR 53.
26 (1941) 65 CLR 88.
27 See Clements v Bull (1953) 88 CLR 572, 581Clements v Bull (1953) 88 CLR 572, 581Clements v Bull −2 (Fullagar J), 577 (Williams ACJ and Kitto J); Minister for 

Resources v Dover Fisheries Pty Ltd (1993) 43 FCR 565, 578 (Gummow J) and Resources v Dover Fisheries Pty Ltd (1993) 43 FCR 565, 578 (Gummow J) and Resources v Dover Fisheries Pty Ltd Coulter v R (1988) 164 CLR 350, 
357 (Mason CJ, Wilson and Brennan JJ).

28 D Pearce and S Argument, Delegated Legislation (Lexis Nexis, 4th ed, 2012) 331−2.
29 (2013) 295 ALR 197.
30 Ibid 216−17. The same reasoning and conclusion were adopted at 232−4 (Hayne J) and at 252−3 (Crennan and 

Kiefel JJ).
31 Ibid 232.
32 (1953) 88 CLR 572, 581.
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context in which proportionality is used is in statutory interpretation cases where the courts 
need to determine whether regulations are intra vires an enabling power. The third context is 
where proportionality is used for the purpose of determining whether limitations of express and 
implied constitutional rights were constitutional. Despite these different contexts, the courts 
have used the concept in a similar way in each.

The first cases in which proportionality was used were Commonwealth v Tasmania 
(Tasmanian Dams Case),33 in which the High Court held that regulations enacted in pursuance 
of an international Convention must display ‘reasonable proportionality’ to the obligations 
imposed by the Convention,34 and South Australia v Tanner,35 in which the Court held that a 
regulation had to be ‘reasonably proportionate to’ the purposes for which the power to enact it 
was established.36

The leading case in which proportionality is used in the context of statutory interpretation 
is Minister for Resources v Dover Fisheries,37 in which Gummow J held that where 
proportionality was used as a ground to challenge the validity of delegated legislation, the issue 
to be determined by the court was whether the delegated legislation was within the scope of the 
authorising Act. In the same case, Cooper J38 analysed the difference between challenges based 
on unreasonableness and those based on lack of proportionality, and held as follows:

Where the likely substantive operation of the delegated legislation in its impact upon matters 
beyond the subject matter of the power or matters incidental thereto is grossly disproportionate 
to its operation on matters properly the subject matter of the power, there will be no real or 
sufficient connection to sustain the validity of the delegated legislation. That is, no reasonable 
mind could justify the delegated legislation by reference to the object of the power. It is the 
disproportionate operation of the delegation which denies to it a place in the range of alternative 
modes of implementation available to an objective reasonable mind.

The proportionality test reflects an underlying assumption that the legislature did not intend 
that the power to enact delegated legislation would be exercised beyond what was reasonably 
proportionate to achieve the relevant statutory object or purpose; the test of reasonableness 
assumes that the legislature did not intend to confer a power to enact delegated legislation 
which enactment no reasonable mind could justify as appropriate and adapted to the purpose in 
issue and the subject matter of the grant. Whether one describes the test as one of ‘reasonable 
proportionality’ or ‘unreasonableness’, the object is to find the limit set by the legislature for 
the proper exercise of the regulation or rule making power and then to measure the substantive 
operation of the delegated legislation by reference to that limit. In my view there is no substantive 
difference between the tests as stated.

Two important features emerge from Dover Fisheries. First, Gummow J set limits to 
challenges based on proportionality in similar terms as those which the High Court set in 
relation to challenges based on reasonableness − namely that they relate to whether there is a 
connection to the enabling Act, rather than whether there is substantive unreasonableness. The 
second feature, which appears from dicta by Cooper J, is that one needs to address the question 
as to what, if anything, is the distinction between reasonableness and proportionality.39 This 
issue is discussed below. 

In Vanstone v Clark40Vanstone v Clark40Vanstone v Clark  Weinberg J applied the proportionality doctrine to find invalid a 
provision of a determination41 which took the form of delegated legislation made under s 40 of 
the Aboriginal and Torres Strait Islander Commission Act 1989 (Cth). Weinberg J discussed 
the law relating to challenges to delegated legislation on grounds of lack of reasonable 
proportionality, and followed the approach that had been adopted in Dover Fisheries. 

33 (1983) 158 CLR 1.
34 Ibid 266 (Deane J).
35 (1989) 166 CLR 161.
36 Ibid 167−8 (Wilson, Dawson, Toohey and Gaudron JJ).
37 (1993) 116 ALR 54. 
38 Ibid 74.
39 The same conclusion is reached by Pearce and Argument above n 28, 340−1. 
40 (205) 224 ALR 666.
41 Clause 5(1)(k) of the Torres Strait Islander Commission (Misbehaviour Determination) 2002. 
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Proportionality was a ground upon which the Adelaide by-law was challenged in Attorney-
General (SA) v Corporation of the City of Adelaide.42 French CJ held that in relation to 
‘purposive’ law-making powers − that is, where the provision authorising the enactment 
delegated legislation evinces a purpose − the delegated legislation will be invalid where 
there is no reasonable proportionality between the delegated legislation and the purpose of 
the authorising statute.43 In so doing, French CJ followed earlier High Court decisions44 to 
the effect that reasonable proportionality required only than that delegated legislation must be 
appropriate and adapted to the achievement of the objects of the enabling legislation, and on 
this basis held that because the by-law did seek to achieve the objectives of the enabling power 
it could not be invalidated.45 Here again, as with French CJ’s treatment of challenges based on 
unreasonableness, the test that was framed involved a determination of whether the delegated 
legislation could be seen as being related to the purpose of the enabling statute − it did not 
require that the delegated legislation be otherwise reasonable. In similar vein, Hayne J stated46

… the question to be asked and answered is not whether the by-law is a reasonable or a 
proportionate response to the mischief to which it is directed but whether, in its legal and 
practical operation, the by-law is authorised by the relevant by-law making power. The question 
of validity is to be decided by characterising the impugned provisions and assessing the 
directness and substantiality of the connection between the likely operation of the by-law and 
the statutory object to be served. Could the by-law, so characterised and assessed, reasonably Could the by-law, so characterised and assessed, reasonably Could
be adopted as a means of fulfilling that object? No further inquiry into the proportionality of 
the by-law is permitted or required.

The distinction drawn between ‘unreasonableness’ and (lack of) ‘reasonable proportionality’ 
as grounds for review of delegated legislation is problematic for four reasons:

• First, under current case law, challenges on grounds of lack of reasonable proportionality 
can be launched only where the enabling legislation is ‘purposive’ in the sense that the 
power to make delegated legislation is directed towards the achievement of a particular 
purpose.47

• Second, the doctrine of reasonable proportionality as developed in Australia does not 
give full effect to the rule in Kruse v Johnson because the doctrine is afflicted by the 
same flaw as affects the law in relation to unreasonableness: challenges will succeed 
only of it can be shown that the disproportionality gives rise to strict ultra vires, rather 
than that the legislation in question is substantively unjust. It is quite conceivable that 
delegated legislation could, depending on the terms of the enabling provision, be found 
not to constitute a disproportionate means of giving effect to the purpose of the enabling 
provision and yet be manifestly unjust, or amount to an oppressive interference with and yet be manifestly unjust, or amount to an oppressive interference with and yet
rights in the sense that those words are used in Kruse v Johnson. 

• Third, it is logically incorrect to view disproportionality as a separate ground of review 
from unreasonableness, because it is difficult to see what the basis for a rule that laws 
should not be disproportionate in their operation is other than with reference to a higher 
concept such as unreasonableness. In short, disproportionality is logically a tool to be 
used in determining unreasonableness − it should not be seen as a separate ground of 
review on its own.48

42 (2013) 295 ALR 197.
43 Ibid 217−18. 
44 Commonwealth v Tasmania (1983) 158 CLR 1, 259−60 (Deane J), 232 (Murphy and Brennan JJ); Richardson v 

Forestry Commission (1988) 164 CLR 261, 312 (Deane J), 289 (Mason CJ and Brennan J), 303 (Wilson J) and 
345 (Gaudron J). See also South Australia v Tanner (1989) 166 CLR 161, 165 (Wilson, Dawson, Toohey and South Australia v Tanner (1989) 166 CLR 161, 165 (Wilson, Dawson, Toohey and South Australia v Tanner
Gaudron JJ). 

45 Attorney-General (SA) v Corporation of the City of Adelaide (2013) 295 ALR 197, 218−19 and 221. 
46 Ibid 234.
47 Vanstone v Clarke (205) 224 ALR 666, 703 and 707 (Weinberg J) and 218 (French J).
48 For a discussion of this issue see Garry Downes ‘Reasonableness, Proportionality and Merits Review’ (Paper 

delivered to the New South Wales Young Lawyers Public Law CLE Seminar, The Law Society, Sydney, 
28 September 2008 <http://www.aat.gov.au/Publications/SpeechesAndPapers/Downes/ReasonablenessSeptember 
2008.htm>
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• The fourth and final problem is the confusing approach taken by the courts in relation to 
whether proportionality requires that a measure limiting individual rights should do so to 
the least extent possible.49 This issue has arisen in the specific context of constitutional 
cases in which the validity of laws restricting express and implied rights have been 
litigated. However, given that the courts have adopted the same conceptual framework 
when discussing proportionality in both administrative and constitutional law, it is 
legitimate to discuss the constitutional cases in this context.

In Lange v Australian Broadcasting Corporation50 the unanimous court said the following 
in relation to the application of the proportionality test:

In ACTV, for example, a majority of this Court held that a law seriously impeding discussion ACTV, for example, a majority of this Court held that a law seriously impeding discussion ACTV
during the course of a federal election was invalid because there were other less drastic means 
by which the objectives of the law could be achieved.

Did the court in Lange thereby impose a requirement that a law which limits freedom of 
political communication will be valid only if the limitation of the freedom goes no further than 
necessary to achieve a legitimate objective? Unfortunately, the dictum quoted above was not 
further elaborated on, although it did echo the approach to rights limitations enunciated by the 
Canadian Supreme Court in R v Oakes,51 and which was used as the basis for the limitations 
clause in the South African Bill of Rights.52 However, in Australia, subsequent High Court 
cases saw a retreat from this requirement: In Coleman v Power,53 majorities of the Court held 
that limitations on rights must be proportionate only in the sense that they were reasonably 
appropriate and adapted to achieving a legitimate object or end in a manner that was compatible 
with the maintenance of the constitutionally prescribed system of representative and responsible 
government. The words ‘a manner’ are important, because they signalled a move away from 
a requirement that the method used to limit right be the least invasive available method, and 
the adoption of the far less onerous requirement that the method be just one of any possible 
methods that might be consistent with the system of government, even though it might not be 
the method that was least restrictive of freedom. As Heydon J said54

The inquiry into whether a law is reasonably appropriate and adapted to achieving a legitimate 
end does not call for a judicial conclusion that the law is the sole or best means of achieving that 
end. Apart from the fact that that would be an almost impossible task for which the judiciary 
is not equipped, this Court has not said anything of the kind either in Lange v Australian 
Broadcasting Corporation or in any other case. This Court has only called for an inquiry 
into whether the law was reasonably appropriate and adapted to serve a legitimate end … 
The question is not ‘Is this provision the best?”, but “Is this provision a reasonably adequate 
attempt at solving the problem?’

Despite this, in Betfair Pty Ltd v Western Australia,55 six members of the Court,56 applying 
the proportionality doctrine in the context of s 92 of the Constitution, held that a restriction on 
inter-state trade would be disproportionate where it failed a test of necessity − that is, where it 
went further than was necessary to achieve a legitimate object.57 Similarly, in Attorney-General 
(SA) v Corporation of the City of Adelaide,58 Crennan and Keiffel JJ stated as follows:

These reasons should be read in conjunction with the reasons of Crennan, Kiefel and Bell 
JJ in Monis v The Queen so far as they concern the Lange test. As is there explained, the 

49 For a critique of the High Court’s approach to proportionality see Adrienne Stone, ‘The Limits of Constitutional 
Text and Structure: Standards of Review and the Freedom of Political Communication’ (1999) 23 Melbourne 
University Law Review 668.

50 (1997) 189 CLR 520, 567.
51 [1986] 1 S.C.R. 103, 138−9; (1986) 26 DLR (4th) 200, 227 (Dickson J).
52 Section 36 of the Republic of South Africa Constitution Act 1996 (South Africa)Republic of South Africa Constitution Act 1996 (South Africa)Republic of South Africa Constitution Act 1996
53 (2004) 220 CLR 1, 50 (McHugh J), 31−2 (Gleeson J), 77−9 (Gummow and Hayne JJ), 82 (Kirby J).
54 Ibid 123−4.
55 (2008) 234 CLR 418.
56 Ibid 477, 479 (Gleeson CJ, Gummow, Kirby, Hayne, Crennan and Kiefel JJ). 
57 For a discussion of the necessity test in the Betfair case see Gonzalo Villalta Puig, ‘A European Saving Test for 

Section 92 of the Australian Constitution’ (2008) 13 Deakin University Law Review 99.
58 (2013) 295 ALR 197, 253.
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first enquiry of the second limb of the Lange test concerns the relationship between a valid 
legislative object and the means provided for its attainment. The means must be proportionate 
to that object. If the means employed go further than is reasonably necessary to achieve the 
legislative object, they will be disproportionate and invalid for that reason. A test of reasonable 
necessity has been adopted by the Court in relation to the freedoms spoken of in s 92, in Betfair 
Pty Ltd v Western Australia. It may consistently be applied with respect to the implied freedom 
of political communication. 

and later:59

In Lange v Australian Broadcasting Corporation, reference was made to Australian Capital 
Television Pty Ltd v The Commonwealth ("ACTV"), where a law was held to be invalid because ACTV"), where a law was held to be invalid because ACTV
there were other, less drastic, means by which the objectives of the law could be achieved. This 
accords with the test of reasonable necessity adopted in Betfair Pty Ltd v Western Australia, 
by reference to North Eastern Dairy Co Ltd v Dairy Industry Authority of NSW. A necessary North Eastern Dairy Co Ltd v Dairy Industry Authority of NSW. A necessary North Eastern Dairy Co Ltd v Dairy Industry Authority of NSW
qualification to such a test is that the alternative means are equally practicable. 

Yet in the very same case, Hayne J, in addressing the argument that the by-law restricting 
freedom of political communication would be valid only if it constituted the least restrictive 
means of achieving the object authorised by the enabling Act, cast doubt on the relevance of 
necessity saying as follows:60

The correctness of the assertion that less restrictive means of achieving the same object could 
have been devised depends upon what is meant by “less restrictive means”. In particular, the 
assertion provokes two further questions: “less restrictive of what?” and “less than what?”. 
Assuming both of those further questions could be answered satisfactorily (and no answer was 
proffered in argument), that less restrictive means could be designed to achieve the same object 
raises the question why that proposition is relevant to the validity of the by-law. It could be 
relevant to validity only if at least one of the following assumptions is made good. Either the 
by-law making power is to be construed as conferring only a power to make by-laws which 
have the least restrictive effect possible on some specific interest while still achieving the same 
object, or the possibility of less restrictive means suggests that the by-law has an insufficient 
connection to the by-law making power. 

The former assumption is not lightly to be made and was not shown to apply to the 
convenience power in this appeal. The assumption seeks, in another guise, to impose a narrow 
construction upon the convenience power when, as has already been explained, its terms do not 
warrant such narrowing. And if selection of less restrictive means is not a condition upon the 
convenience power, the alleged existence of less restrictive means can only be peripheral at best 
to determining whether a sufficient connection exists between the by-law and the convenience 
power.

The net effect of these dicta is that the state of the law regarding whether the proportionality 
test includes a requirement that laws limiting rights should do so to the least restrictive extent 
is at best confused and at worst hostile to that proposition.

Yet where review on grounds of reasonableness is concerned, and in cases involving 
delegated legislation identified by Lord Russel CJ as being ‘manifestly unjust’, or which involves 
‘oppressive or gratuitous interference with the rights of those subject to them’, surely the courts 
ought to adopt the most liberal approach – that is, an approach which provides litigants with the 
broadest grounds review? I would therefore argue that not only should the Australian courts the 
follow the broad (English) approach to review of delegated legislation, but that in doing so they 
should take the opportunity to re-evaluate the doctrine of proportionality in Australian public 
law in general, and adopt the ‘least possible limitation of rights’ variant of the concept.

59 Ibid 254.
60 Ibid 233.
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IV. KRUSEKRUSEK V JV JV OHNSON JOHNSON J IN SOUTH AFRICA

Kruse v Johnson has been applied in many common law jurisdictions, but it is its application in 
South Africa − a Roman-Dutch jurisdiction which nevertheless basis its administrative law on 
English common law − that is of particular interest in demonstrating how powerful a tool the 
rule can be. The South African example also illustrates a much different approach to review of 
delegated legislation than the one followed in Australia.61

The South African courts have consistently adopted the same approach to review of 
delegated legislation on grounds of unreasonableness as is followed in England. In Sinovich v 
Hercules Municipal Council,62 Schreiner JA stated63 that 

It would I think be more conducive to clearness and more in accordance with the history of the 
subject if the distinction between excess of power and unreasonableness were maintained. In 
investigating an issue of unreasonableness one would, on this view, ask ones-self at the outset 
whether in light of the proved facts the by-law is unreasonable in the sense of being manifestly 
unjust or highly oppressive and then, if this question were answered in the affirmative, one 
would consider how far ‘unreasonableness’ could be said to be authorised by the enabling 
provision. By following that course one would avoid what seems to me to be the dangerous 
error of treating the question purely as one of interpretation. One must, I think, bear in mind 
that in this connection bylaws, presumably because they lay down rules of conduct and so 
modify the law are not to be treated in the same way as discretionary decisions by public 
officers. The power of the court is wider than is its power to go behind the exercise of a 
delegated discretion by an official. In the latter class of case once the court is satisfied that 
a discretion has been given to an official his exercise of it stands, unless it is shown that he 
has not applied his mind to the question or has acted from a wrong motive. But that is not 
the position in regard to bylaws. They are invalid if they are unreasonable, in the specialised 
sense, and they can only be upheld, despite their unreasonableness, if the enabling provision 
in effect says that they shall nevertheless be good. The law does not protect the subject against 
the merely foolish exercise of a discretion by an official, however much the subject suffers 
thereby. But the law does protect the subject against stupid by-laws, however well intended, if 
their effect is sufficiently outrageous.

The key feature of this statement is the primacy given by Schreiner JA to the question 
of substantive unreasonableness: Once a challenge to unreasonableness had been made, the 
court would then embark on an inquiry as to whether substantive unreasonableness, within the 
meaning of Kruse v Johnson, existed. If unreasonableness was found to exist, then the second 
stage of the inquiry involved a determination of whether that unreasonableness was specifically 
authorised by the enabling legislation. This is starkly different from the approach adopted in 
Australia, where the courts − whether considering a challenge on grounds of unreasonableness 
or lack of reasonable proportionality − ignore substantive unreasonableness and focus only 
on the question of whether the challenged law falls within the subject matter over which the 
enabling Act has given the delegated authority legislative power. In other words, the courts in 
Australia do precisely what Schreiner JA warned against − they reduce the question purely to one 
of statutory interpretation. Furthermore, even when considering the second limb of the inquiry 
(that is, whether the unreasonable delegated legislation was authorised by the enabling Act), 
the South African courts would find the unreasonable law valid only if the unreasonableness 
was specifically authorised by the enabling Act − in contrast to Australia where, as long as the 
delegated law falls within the subject matter of the delegated authority, it will be valid.

Kruse v Johnson was successfully used by litigants in the apartheid era to challenge 
municipal regulations providing for racial segregation of public facilities. Thus in R v Carelse64

a court invalidated a municipal law that segregated beaches and consigned back South Africans 
to markedly inferior swimming areas. Similarly, in R v Lusu65 the court invalidated regulations 

61 For an overview of the application of Kruse v Johnson in South Africa see Laurence Baxter, Administrative Law
(Juta & Co, 1984) 478−80, 492−6 and 523−9.

62 1946 AD 783.
63 Ibid 802−3.
64 1943 CPD 242.
65 1953 (2) SA 484 (A).
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that provided for segregated railway waiting-rooms, and in R v Abdurahman66 the courts 
invalidated regulations providing for segregated railway carriages. In R v Slabbert67 the court 
struck down a regulation which placed restrictions on the right of blacks to receive legal advice. 
In each of these cases the courts held that racially discriminatory regulations infringed the 
‘unequal in their operation as between different classes’ limb of the Kruse v Johnson rule.

In Mandela v Minister of Prisons68 a challenge was launched against the validity of 
regulations which permitted authorities to seize documents from prisoners including, in this 
case, communications between prisoners and their legal representatives. Jansen JA held69 that 
the test in Kruse v Johnson required a balancing between the fundamental rights of prisoners 
against countervailing considerations of prison security. Although the challenge ultimately 
failed, the case is important as an example of the explicit balancing process used by the courts 
in South Africa when considering issues of unreasonableness under administrative law.

The 1950s saw a cat-and-mouse game develop between the courts and Parliament, with 
the latter responding to judicial invalidation of subordinate legislation by incorporating the 
offending provisions into Acts70 (which were not reviewable under the doctrine of parliamentary 
supremacy), or by immunising delegated legislation from judicial review by means of ouster 
clauses.71 Although the end result was a victory for the forces of oppression, the fact that the 
courts were able to invalidate subordinate legislation meant that Parliament was forced to put 
the offending provisions into primary legislation, with attendant negative publicity far greater 
than that involved in the enactment of delegated legislation. 

Although the South African case law is useful in its illustration of how radical a tool Kruse 
v Johnson can be, the cases are in one respect disappointing, because given that the laws 
challenged in South Africa were discriminatory on the face of them, and thus fell foul of the 
‘partial and unequal in their operation as between different classes’ limb of Kruse v Johnson, 
the courts did not need to develop a test for determining what unreasonableness under the other 
limbs of Kruse v Johnson might mean. This important issue – which would obviously need to 
be addressed if the courts in Australia were to adopt a more activist approach to the doctrine 
– is addressed below.

V. A SUGGESTED NEW APPROACH

The difference in approach to review of delegated legislation in the United Kingdom and South 
Africa on the one hand, and Australia on the other, raises the question as to whether courts in 
Australia, using their power to develop the common law, ought to adopt a more activist approach, 
which allows delegated legislation to be declared invalid on grounds of unreasonableness 
not only where it is not reasonably connected to the provisions of the enabling Act, but also 
on grounds of substantive unreasonableness. Such an approach would give full effect to the 
‘manifestly unjust’ and ‘oppressive or gratuitous interference with the rights of those subject 
to them’ categories of review identified by Lord Russel CJ. Three arguments can be advanced 
in favour of this:

First, although Commonwealth72 and equivalent state and territory Acts73 require that 
delegated legislation be tabled in Parliament or Legislative Assembly, and provide that such 

66 1950 (3) SA 136 (A). 
67 1956 (4) SA 18 (T).
68 1983 (1) SA 938 (A). 
69 Ibid 960 A-B.
70 In the case of the challenges to discriminatory municipal legislation, provisions specifically authorising 

discrimination were inserted into the Reservation of Separate Amenities Act 49 of 1953 (South Africa) and the 
Group Areas Act 77 of 1957 (South Africa).Group Areas Act 77 of 1957 (South Africa).Group Areas Act 77 of 1957

71 As was done by inserting an ouster clause into the Public Safety Act 3 of 1953(South Africa).
72 The Legislative Instruments Act 2003 (Cth) requires that delegated legislation be laid before each House of 

parliament (s 38(1)) and may be disallowed by a House within 15 days of tabling (s 42). 
73 Tabling before the legislature is required by s 64 of the Legislation Act 2001 (ACT), s 40 of the Interpretation 

Act 1987 (NSW), s 63(1)(c) of the Act 1987 (NSW), s 63(1)(c) of the Act 1987 Interpretation Act (NT), s 49 of the Interpretation Act (NT), s 49 of the Interpretation Act Statutory Instruments Act 1992 (Qld), s 
10(3) of the Subordinate Legislation Act 1978 (SA), s 47(3) of the Acts Interpretation Act 1931 (Tas), s 15 of the 
Subordinate Legislation Act 1994 (Vic) and s 42(1) of the Interpretation Act 1984 (WA) . Disallowance is provided 
for by sections of the relevant Acts as follows: Section 65 (ACT), s 41 (NSW), s 63(9) (NT), s 50(1) (Qld), s 10(5b) 
(SA), s 47(4) (Tas), s 23 (Vic) and s 42(2) (WA). 
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legislation is subject to disallowance, the reality is that the volume of delegated legislation is so 
large as to make parliamentary oversight very difficult. The same applies to the operation of the 
parliamentary committees that exist in each jurisdiction to review delegated legislation.74 It is 
therefore quite conceivable that delegated legislation which unduly interferes with rights may 
escape scrutiny. As things stand, individuals subject to such laws have no remedy other than 
the political one of lobbying to have the law repealed by the authority vested with delegated 
legislative power – which is of no use in providing immediate relief and, realistically speaking, 
is highly unlikely to be successful even in the long term unless substantial public pressure can 
be mustered. If the courts were able to provide the remedy of a declaration of invalidity, the 
rights of people adversely affected by unreasonable delegated legislation could be vindicated.

The second reason favouring a broader interpretation of Kruse v Johnson is connected to the 
first, but relates specifically to anti-terrorist legislation enacted in the wake of the 9/11 and Bali 
attacks, which vests regulation-making power in the executive which, if used unreasonably, 
could significantly infringe upon civil liberties. For example, s 5 of the Criminal Code Act 1995 
(Cth), as read with s 102.1 of the Criminal Code, confers a power on the Governor-General 
to make regulations to declare an organisation to be a terrorist organisation, the consequences 
of which are that a wide range of activities, including providing support to the organisation 
(s 102.7) or associating with it (s 102.8), become unlawful. Applying substantive review to 
regulations made under these provisions would provide a safeguard against the application of 
the regulation-making power to organisations that did not objectively pose a terrorist threat and, 
more broadly, would establish a precedent that could be used in relation to future regulations 
which might infringe upon civil liberties. 

The third reason justifying a re-interpretation of Kruse v Johnson relates specifically to 
delegated legislation produced by local governments. Although local councils are elected 
deliberative bodies,75 their legislative processes qualitatively inferior to those of Parliaments: 
Their legislation is not subject to disallowance in the same way as are regulations produced by 
the executive branches of Commonwealth, state and territory governments. This is particularly 
worrisome given that local authorities sometimes engage in what might charitably be called 
eccentric law-making.76 Most importantly, however, in some cases state legislation gives local 
authorities the power to enact laws administratively – that is without legislative deliberation 
– as for example is the case under s 632 of the Local Government Act 1993 (NSW), which 
empowers local authorities to make laws merely by publishing a notice, rather than being 
enacted by the local council.77 Although bizarre local laws provide humorous content for media 
reports, the more serious aspect of this issue is that by its nature, municipal legislation impacts 
directly on residents’ everyday freedom of action, including by regulating the way in which 
they may use their homes. The fact that local laws affect the private sphere of human activity 
provides additional justification for their being subject to judicial oversight. Furthermore, 
while municipal legislatures are usually free of party-political disputes, their small size – and 
sometimes the personalities of those attracted to local politics – means that they are prone to 
inter-personal disputes that can render them dysfunctional,78 which can delay efforts to seek 
reversal of unreasonable local laws. An application of Kruse v Johnson which enabled people 

74 For a comprehensive discussion of the operation of legislative controls over regulations see Pearce and Argument 
above n 28, 59−92.

75 A category of delegated legislation in relation to which Lord Russel CJ himself said the courts should be cautious 
in exercising review powers – Kruse v Johnson [1898] 2 QB 91, 99–100.

76 See, for example, s 21 of the Brimbank City Council General Local Law 2008, which prohibits the use of vacuum 
cleaners after 10 pm. 

77 As an example of such law-making, see the report of the notice issued by Willoughby Council prohibiting singing 
in parks at <http://www.walksydneystreets.net/surprises_signs27.htm>.

78 For examples of this, see the recent controversies that have afflicted Albury in New South Wales (Brad Worral, ‘Is 
Albury Council Running Scared?’, Border Mail (Albury), 24 August 2011, 5), and Wangaratta in Victoria, where Border Mail (Albury), 24 August 2011, 5), and Wangaratta in Victoria, where Border Mail
the state government appointed an Inspector of Municipal Administration under s 209 of the Local Government Act 
1999 (Vic) to conduct an inquiry into the functioning of the Rural City Council (David Johnston, ‘Over the edge 
– McInerney pulls the pin’, Border Mail (Albury), 9 May 2013, 4). Both incidents involved in a breakdown in the Border Mail (Albury), 9 May 2013, 4). Both incidents involved in a breakdown in the Border Mail
functioning of the councils following interpersonal disputes. 
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affected by unreasonable local laws to challenge their validity in the courts would address these 
concerns with local government law-making which do not apply to law enacted by primary 
legislative bodies.

Finally, as indicated above, and assuming that our courts adopted the approach advocated in 
this paper, along with adopting the broad approach to Kruse v Johnson, the High Court should 
take the opportunity to reform the jurisprudence surrounding the concept of proportionality 
under Australian law so as to recognise the logic of the position that proportionality is a 
determinant of reasonableness, rather than being an independent ground of review. Furthermore, 
I would argue that our courts should depart from the current test for proportionality, which is 
both parsimonious and timorous, and adopt instead the test used in Canada and South Africa 
– namely that a law will be disproportionate (and thus unreasonable) where, balancing the 
interest served by the law and the extent to which it affects individual rights, a less restrictive 
means of achieving the objective could have been adopted. This would ensure far broader 
protection for individual rights than the test currently used. 
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REFRAMING HUMAN RIGHTS IN SUSTAINABLE 
DEVELOPMENT

LAURA HORN*

ABSTRACT

Environmental issues are increasingly complex and difficult to resolve. Human rights may 
provide an avenue for individuals to gain protection against damage caused by environmental 
degradation. At the Rio+20 United Nations Conference on Sustainable Development (Rio+20 
Conference) in June 2012, a number of human rights were canvassed. The Future We Want
is the agreement of 193 member states of the United Nations who were represented at the 
Rio+20 Conference. The final version of The Future We Want focuses on poverty eradication The Future We Want focuses on poverty eradication The Future We Want
and discusses many other important human rights including access to food, water, health, 
employment and education as well as the procedural rights to participation and access to 
information. This paper explores ways in which human rights can be reframed in sustainable 
development as a possible approach to addressing environmental problems. One commentator 
who has adopted this approach is Linda Hajjar Leib. In her book Human Rights and The 
Environment: Philosophical, Theoretical and Legal Perspectives she proposes a reconfiguration 
of the human rights system in a way that is inspired by sustainable development. The question 
addressed in this paper is whether Leib’s approach to placing human rights in the context of 
sustainable development provides a useful framework for addressing environmental problems 
in international environmental law. It is argued that the concept of the common concern of 
mankind (CCH) provides a preferable approach to human rights and sustainable development 
when addressing the complexity of environmental issues in international law.

I. INTRODUCTION

At the present time, there is no recognised right to a healthy environment at international 
law,1 although this right is recognised by some countries within their domestic jurisdictions.2

This human right to a healthy environment has also been adopted in regional human rights 
treaties.3 It was anticipated that a right to a healthy environment would be incorporated in 
the Declaration of the United Nations Conference on Environment and Development (Declaration of the United Nations Conference on Environment and Development (Declaration of the United Nations Conference on Environment and Development Rio  (Rio  (
Declaration), but that did not occur.4 Instead, the Rio Declaration indicates in principle 1 that 
‘Human beings are at the centre of concerns for sustainable development. They are entitled to 

 * Senior Lecturer, University of Western Sydney, BA/LLB, LLM (Hons), PhD (University of Sydney).
 1 See Fatma Zohra Ksentini, Review of Further Developments in Fields with which the Sub-Commission has been 

concerned Human Rights and the Environment, E/CN.4/Sub.2/1994/9, UN ECOSOC, 46th sess, Agenda Item 4, 
(6 July 1994) (‘Ksentini Report’) Annex 1 Draft Principles on Human Rights and the Environment, principle 2 
recommends the adoption of a human right to a secure, healthy and ecologically sound environment. However, this 
recommendation was not adopted. See Patricia Birnie, Alan Boyle and Catherine Redgwell, International Law and 
the Environment (Oxford University Press, 3rd ed, 2009) 115.

 2 For example the constitution of South Africa states that ‘Every person shall have the right to an environment which 
is not detrimental to his or her health or well-being’ and the constitution of Turkey states ‘Every person has the 
right to live in a healthy, balanced environment.’

 3 Additional Protocol to the American Convention on Human Rights art 11, The African Charter on Human and 
People’s Rights art 24.

 4 Declaration of the United Nations Conference on Environment and Development (14 June 1992) UN Doc A/
CONF.151/26 (Volume 1), 31 ILM 874 (‘Rio Declaration’).
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a healthy and productive life in harmony with nature.’5 This is an anthropocentric approach in 
which humans are considered of central importance and nature is secondary to these concerns. 
This perspective is unlikely to achieve emphasis on environmental protection policies because 
the focus in human rights claims is on human beings, and the implication is that environmental 
issues are of less importance than the needs of humans. Further, the application of a human right 
to a healthy environment is a difficult definitional exercise: the standard could vary depending 
upon whether it is applied in a developing or a developed country. Often, environmental matters 
can be technical and involve many competing interests, questions of causation, and economic 
issues, which may not be adequately considered in human rights cases.6 So, the development of 
a separate right to a healthy environment continues to be a controversial topic at international 
law.7

The Report of the World Commission on Environment and Development (Brundtland 
Report) defines ‘sustainable development’ as meeting the needs of the present without adversely 
impacting the needs of future generations:8

Sustainable development seeks to meet the needs and aspirations of the present without 
compromising the ability to meet those of the future. Far from requiring the cessation of 
economic growth, it recognizes that the problems of poverty and underdevelopment cannot 
be solved unless we have a new era of growth in which developing countries play a large role 
and reap large benefits.

Sustainable development includes two key concepts:9

The concept of ‘needs’, in particular the essential needs of the world’s poor, to which overriding 
priority should be given; and the idea of limitations imposed by the state of technology and 
social organization on the environment’s ability to meet present and future needs.

Some controversy surrounds the definition of sustainable development,10 but this concept 
does not imply that economic development should continue as usual; rather, that limits should be 
placed upon economic activity in order to protect the environment.11 In the Case Concerning the 
Gabčikovo-Nagymaros Project the majority accepted the concept of ‘sustainable development 
and the importance of balancing environmental concerns with development.12 International 
agreements concerning sustainable development have elaborated on action required to achieve 
progress on this goal.13 The three pillars of sustainable development are environmental 
protection, economic development, and social development; eventually, the aim is to achieve 
action at the international, national and local levels to promote these three interdependent and 
mutually reinforcing pillars of sustainable development.14

Reports about the rate of progress on sustainable development following the adoption of 
international programs for sustainable development action (since the Rio Declaration) indicate 
that there has been uneven headway on sustainable development.15 This is due in part to a 
failure to emphasise the environmental pillar of sustainable development in international 

 5 Ibid.
 6 See Michael Anderson, ‘Human Rights Approaches to Environmental Protection: An Overview’ in Alan Boyle and 

Michael Anderson (eds), Human Rights Approaches to Environmental Protection (Clarendon Press,1996) 1, 22.
 7 Ibid. See also Birnie, Boyle and Redgwell above n 1, 302.
 8 World Commission on Environment and Development, Our Common Future (Oxford University Press, Australian 

edition, 1987) 43 (‘Brundtland Report’).
 9  Ibid.
10 Birnie, Boyle and Redgwell above n 1, 125.
11 Ibid 55.
12 Gabčikovo-Nagymaros Project (Hungary v Slovakia) (Judgment) [1997] ICJ Rep 7, 75.
13 Agenda 21: Programme of Action for Sustainable Development United Nations Conference on Environment Agenda 21: Programme of Action for Sustainable Development United Nations Conference on Environment Agenda 21: Programme of Action for Sustainable Development

and Development (UNCED), (1992, United Nations Publication, New York), (‘Agenda 21’). Programme for 
the Further Implementation of Agenda 21 GA Res A/RES/S-19/2, UN GAOR, 19th Special sess, Agenda Item 
8 (19 September1997) <www.un.org/documents/ga/res/spec/aress19–2.htm>.  World Summit on Sustainable 
Development, Plan of Implementation <http://www.un.org/esa/sustdev/documents/WSSD_POI_PD/English/
WSSD_PlanImpl.pdf> (‘POI’).

14 POI above n 13 [2].
15 The Future We Want GA Res 66/288, UN GAOR, 66th sess, Agenda Item 19, (11 September 2012) [19] (‘The 

Future We Want’).
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environmental governance16 and also a failure to adequately address key global environmental 
problems.17

It is more likely that effective global environmental protection will be achieved if legal 
policy adopts an intrinsic approach to the protection of the environment (one that recognises the 
value that the environment has itself).18 This intrinsic view acknowledges the interrelatedness 
of the natural environment which is worthy of respect in its own right,19 and acknowledges that 
human beings are only one part of this natural world.20 Indeed, awareness of environmental 
problems is increasing in civil society and among governments, and this has already led to 
a movement away from the anthropocentric view of the environment and towards a more 
intrinsic approach. This change is indicated in the provisions of The Future We Want, which is 
the agreement of 193 member states of the United Nations who were represented at the Rio+20 
Conference on Sustainable Development (Rio+20 Conference) in June 2012. In The Future 
We Want, these states acknowledge the role of human beings as part of nature in the following 
paragraphs:

We recognize that planet Earth and its ecosystems are our home and that ‘Mother Earth’ is a 
common expression in a number of countries and regions, and we note that some countries 
recognize the rights of nature in the context of the promotion of sustainable development. 
We are convinced that in order to achieve a just balance among the economic, social and 
environmental needs of present and future generations, it is necessary to promote harmony 
with nature.21

We call for holistic and integrated approaches to sustainable development that will guide 
humanity to live in harmony with nature and lead to efforts to restore the health and integrity 
of the Earth’s ecosystem.22

We acknowledge the natural and cultural diversity of the world and recognize that all cultures 
and civilizations can contribute to sustainable development.23

In addition, there is a specific recognition of the intrinsic value in biodiversity in The Future 
We Want24We Want24We Want and an acknowledgement that the oceans and seas are essential components of the 
Earth’s ecosystem.25 These examples demonstrate a change in perspective by states towards 
an acceptance of the intrinsic value of the environment. State governments also agreed, in The 
Future We Want, to develop fully functioning green economies in their national jurisdictions 
to promote sustainable development26 and to make changes to international institutions to 
strengthen the international environmental governance framework.27

Part II of this article examines the approach to sustainable development and human rights 
in The Future We Want. This is followed, in Part III, by a summary of the key points discussed 
in Linda Leib’s proposed reconfiguration of sustainable development and human rights. It is 
argued, and concluded in Part IV, that a more appropriate framework for human rights and 

16 Ibid [87].
17 See Organisation for Economic Co-operation and Development (OECD), OECD Environmental Outlook to 2050, 

(OECD Publishing, 2012) 26.
18  See Alfred Rest, ‘New Legal Instruments for Environmental Prevention, Control and Restoration in Public 

International Law’(1993) 23 Environmental Policy and Law 260, 271.
19 Catherine Redgwell, ‘Life, The Universe and Everything: A Critique of Anthropocentric Rights’ in Alan Boyle and 

Michael Anderson (eds), Human Rights Approaches to Environmental Protection (Clarendon Press,1996) 71, 72.
20 Ibid 73.
21 The Future We Want, above n 15 [39].
22 Ibid [40].
23 Ibid [39]−[41].
24 Ibid [197]. ‘We reaffirm the intrinsic value of biological diversity, as well as the ecological, genetic, social, 

economic, scientific, educational, cultural, recreational and aesthetic values of biological diversity and its critical 
role in maintaining ecosystems that provide essential services, which are critical foundations for sustainable 
development and human well-being.’

25 Ibid [158]. ‘We recognize that oceans, seas and coastal areas form an integrated and essential component of the 
Earth’s ecosystem and are critical to sustaining it, and that international law, as reflected in the United Nations 
Convention on the Law of the Sea, provides the legal framework for the conservation and sustainable use of the 
oceans and their resources.’

26 Ibid [12].
27 Ibid [87].
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sustainable development can be developed through the concept of the common concern of 
humankind (CCH).28 This concept draws attention to the responsibility of state governments to 
develop environmental principles and international agreements to resolve global environmental 
problems.

II. THE FUTURE WE WANT: HUMAN RIGHTS
Essentially, there are three pillars of sustainable development – the social, the economic 
and the environmental pillars.29 The advantages of situating human rights within sustainable 
development are that they form part of the social pillar, and these social aspects are integrated 
together with economic and environmental aspects to achieve sustainable development.30

Humans cannot enjoy human rights (such as the right to life) unless they are provided with an 
adequate environment to live in.31 So, it is logical to include human rights within the broader 
context of sustainable development, because these human rights are unlikely to be achieved in 
the future unless state governments adopt effective legal frameworks to promote sustainable 
development and environmental protection.

The Future We Want recognises the significance of human rights including the following: Future We Want recognises the significance of human rights including the following: Future We Want
poverty eradication;32 access to food;33 water;34 and health.35 Fundamentally, states reaffirmed 
the Universal Declaration of Human Rights36 as well as other international human rights 
agreements in The Future We Want.37 One of the most important goals discussed in The Future 
We Want is the urgent eradication of poverty as an essential part of achieving sustainable We Want is the urgent eradication of poverty as an essential part of achieving sustainable We Want
development.38

Two significant human rights are the right of humans to ‘safe, sufficient and nutritious 
food’39 and the right to water.40 The links between environmental protection and human rights 
are clearly revealed in the application of these two rights as humans cannot survive without 
healthy food and clean water. In The Future We Want, the signatory governments agreed 
that the human right to safe drinking water and sanitation should be realised for all people.41

They considered that environmental protection and sustainable management of natural water 
ecosystems is necessary to achieve this human right.42 Pollution and wastewater treatment 

28 The word ‘humankind’ has been adopted as the gender-neutral term for ‘mankind’.
29 POI, above n 13 [2].POI, above n 13 [2].POI
30 See The Future We Want, above n 15, [3].
31 Meinhard Doelle, ‘Climate Change and Human Rights; The Role of the International Human Rights in Motivating 

States to take Climate Change Seriously’ (2004) 1 (2) Macquarie Journal of International and Comparative 
Environmental Law179, 188. ‘Such claims support the evolution of existing human rights to recognise connections 
such as the need for a healthy environment as a precondition for the right to life.’

32 The Future We Want, above n 15, [105].
33 Ibid [108].
34 Ibid [119].
35 Ibid [138]
36 Universal Declaration of Human Rights, GA Res on the Universal Declaration of Human Rights, 217A (III) 

UNGAOR ,177th plen mtg, UN Doc A/810 (10 December 1948).
37 The Future We Want, above n 15, [9].
38 Ibid [2]. ‘Eradicating poverty is the greatest global challenge facing the world today and an indispensable 

requirement for sustainable development. In this regard we are committed to freeing humanity from poverty and 
hunger as a matter of urgency.’

39 Ibid [108]. See Universal Declaration of Human Rights, GA Res on the Universal Declaration of Human Rights, 
217A (III) UNGAOR ,177th plen mtg, UN Doc A/810 (10 December 1948). art 25, International Covenant on 
Economic, Social and Cultural Rights opened for signature 16 December 1966, 993 UNTS 3, (entered into force 3 
January 1976) art 11, Convention on the Rights of the Child opened for signature 20 November 1989, 1577 UNTS Convention on the Rights of the Child opened for signature 20 November 1989, 1577 UNTS Convention on the Rights of the Child
3, (entered into force 2 September 1990) art 24(c), Convention on Elimination of All Forms of Discrimination 
against Women adopted 18 December 1979, 1249 UNTS 13, (entered into force 3 September 1981) art 14 para 2 
(h), International Convention on Elimination of All Forms of Racial Discrimination adopted 21 December 1965, 
660 UNTS 195, (entered into force 4 January 1969) art 5(e).

40 Convention on the Elimination of all forms of Discrimination against Women adopted 18 December 1979, 1249 
UNTS 13, (entered into force 3 September 1981) art 14 para 2(h), Convention on the Rights of the Child opened Convention on the Rights of the Child opened Convention on the Rights of the Child
for signature 20 November 1989, 1577 UNTS 3, (entered into force 2 September 1990) art 24 para2 (c).

41 The Future We Want, above n 15, [121].
42 See ibid [122].
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should be addressed (with international assistance)43 to maintain water quality. Water is crucial 
to sustainable development and can be integrated in the three pillars of sustainable development 
– economic, social and environmental.44 The human right to water and safe sanitation is 
also necessary for poverty eradication, the empowerment of women and to maintain human 
health.45

Human health is an indicator for the three pillars of sustainable development.46 States 
explained their commitment to the human right to health in The Future We Want:

We are convinced that action on the social and environmental determinants of health, both 
for the poor and the vulnerable and for the entire population, is important to create inclusive, 
equitable, economically productive and healthy societies. We call for the full realization of the 
right to the enjoyment of the highest attainable standard of physical and mental health.47

Other human rights mentioned more generally in The Future We Want include the human Future We Want include the human Future We Want
rights of women48 and migrants,49 rights to employment50 and education,51 as well as procedural 
rights.52 These procedural rights are the rights of the public to information and participation in 
environmental decision making as well as access to justice – and they are essential to sustainable 
development as indicated in The Future We Want:

We encourage action at the regional, national, subnational and local levels to promote 
access to information, public participation and access to justice in environmental matters, as 
appropriate.53

So, these procedural rights form part of sustainable development and promote environmental 
protection.54 Part III outlines two approaches to human rights and the environment. The first 
is reliance on existing human rights to provide a remedy when the individual’s environment is 
degraded (the ‘greening’ of human rights), and the second is the classification of the potential 
development of the human right to a healthy environment as a third-generation human right.

III. HUMAN RIGHTS AND THE ENVIRONMENT

A. Greening Existing Human Rights
Environmental rights can be associated with existing human rights in treaties such as the 
human rights to life,55 health56 and private life. 57 The right to life is set out in article 3 of the 
Universal Declaration of Human Rights as ‘Everyone has the right to life, liberty and security 
of person.’58 The Hague Declaration on the Environment notes that environmental protection Hague Declaration on the Environment notes that environmental protection Hague Declaration on the Environment
is essential to the operation of the right to life.59 Further, as the human right to life is considered 
to be jus cogens,60 (a peremptory norm from which no derogation is permitted) an argument 

43 Ibid [124].
44 Ibid [119].
45 Ibid [120].
46 Ibid [138].
47 Ibid.
48 Ibid [31].
49 Ibid [151].
50 Ibid[147].
51 Ibid [229].
52 Ibid [99].
53 Ibid.
54 See Rio Declaration above n 4, principle 10.
55 Universal Declaration of Human Rights, GA Res on the Universal Declaration of Human Rights, 217A (III) 

UNGAOR ,177th plen mtg, UN Doc A/810 (10 December 1948). art 3, International Covenant on Civil and 
Political Rights opened for signature 16 December 1966, 999 UNTS 171, art 6 (entered into force 23 March 
1976).

56 International Covenant on Economic, Social and Cultural Rights opened for signature 16 December 1966, 993 
UNTS 3, art 12 (entered into force 3 January 1976).

57 Birnie, Boyle and Redgwell above n 1, 282.
58  Universal Declaration of Human Rights, GA Res on the Universal Declaration of Human Rights, 217A (III) 

UNGAOR ,177th plen mtg, UN Doc A/810 (10 December 1948)., art 3.
59 The Hague Declartion (1989) 28 ILM 1308.
60 Ksentini Report, above n 1, 44 [172].
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can be made that a healthy environment is inseparable from the right to life, and that some 
features of environmental protection, in circumstances where lives are threatened, may also be 
jus cogens.61 The right to life has been the subject of litigation in India,62 where the courts have 
drawn on the right to life to encourage the government to take action in areas of environmental 
concern.63

One of the disadvantages of relying upon the right to life in international law or in national 
law (if the human right is adopted in the national legal system) is that that the enforcement of this 
right will depend upon an adequate system having been established by governments to enable 
access to justice and the enforcement of this human right. The other problem is that reliance 
upon the right to life depends upon a direct threat to life, so there are only limited circumstances 
in which environmental threats will fall within the application of this human right. The aim is to 
prevent environmental damage from occurring,64 so relying upon a potential legal action when 
the threat is present may be postponing action to too late a stage for prevention to be possible.

The human right to a private life is protected in the International Covenant on Civil and 
Political Rights.65 States that fail to regulate environmental nuisances or neglect environmental 
protection may infringe upon this human right to a private life.66 A large number of cases have 
been brought before the European Court of Human Rights (ECHR) concerning the right to 
privacy in the European Convention.67 These decisions provide protection to individuals when 
their right to a private life has been infringed by the failure of the state to regulate environmental 
nuisances.68 Criticism of these decisions include that the approach of the ECHR is too restrictive 
and human-centred and that it does not encourage the development of a separate environmental 
right.69 Those that gain the benefit of these decisions are individuals and not the broader 
community– so the ‘duty is not one of protecting the environment, but of protecting humans 
from significantly harmful environmental impacts’.70

Finally, the human right to health enables humans to have a reasonable quality of life. 
National tribunals have dealt with applications concerning this human right in relation to 
environmental protection and pollution.71 However, the outcome of these types of applications 
focuses on taking measures to protect the health of individuals rather than compelling the 
remediation of the environmental damage.

There are limitations if existing human rights are relied upon, because without an explicit 
right to a healthy environment, individuals cannot claim the right to an ecological balance or to 
the protection of living species.72

B. Third-Generation Human Rights
Karel Vasak has classified the right to a healthy environment as a third-generation human right.73

The first-generation rights are civil and political rights and the second generation are economic, 

61 W Gormley, Human Rights and the Environment:The Need for International Co-operation (Leden Sijthoff, 1976) 
43.

62 See Charan Lal Saha v Union of India AIR 1990 SC 1480, Subhash Kumar v Bihar AIR 1991 SC 420.Subhash Kumar v Bihar AIR 1991 SC 420.Subhash Kumar v Bihar
63 Michael Anderson, ‘Individual Rights to Environmental Protection in India’ in Alan Boyle and Michael Anderson 

(eds),Human Rights Approaches to Environmental Protection (Clarendon Press,1996) 200, 217.
64 Linda Leib, Human Rights and The Environment Philosophical, Theoretical and Legal Perspectives (Martinus 

Nijhoff Publishers, 2011) 76.
65 International Covenant on Civil and Political Rights opened for signature 16 December 1966, 999 UNTS 171, art 

17 (entered into force 23 March 1976).
66 Birnie, Boyle and Redgwell above n 1, 283.
67 1950 European Convention on Human Rights arts 11(2), 21.
68 See Guerra v Italy (1998) 26 Eur Court HR 357, Fadeyeva v Russia [2005] Eur Court HR 376, Taskin v Turkey

[2006] 42 Eur Court HR 50.
69 Leib, above n 64, 77.
70 Birnie, Boyle and Redgwell above n 1, 285.
71 For example Yanomani Community v Brazil, Inter-American Commission on Human Rights, Brazil, Resolution 

No. 12/85, Case no. 7615 (1983) 
72 Dinah Shelton, ‘The Environmental Jurisprudence of International Human Rights Tribunals’ in Romina Picolotti 

and Jorge Taillant, (eds) Human Rights and The Environment (The University of Arizona Press, 2010) 1, 22.
73 Karel Vasak, ‘A Thirty Year Struggle: The Sustained Efforts to Give Force of Law to the Universal Declaration of 

Human Rights’ (1977) UNESCO CourierHuman Rights’ (1977) UNESCO CourierHuman Rights’ (1977  29, 32.) UNESCO Courier 29, 32.) UNESCO Courier
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social and cultural rights. Third-generation rights are also described as solidarity rights that 
could bring human rights in touch with the needs of society.74 The advantage of describing the 
human right to a healthy environment as a third-generation right is that solidarity rights can 
be attributed as group rights or collective rights. There is some doubt about the practicality of 
describing the right to a healthy environment as a third-generation right. One commentator, 
Alan Boyle, considers that the arguments in favour of this classification of third-generation 
human rights are weak.75 It has been pointed out that the right to a healthy environment could, 
in fact, be classified as either a first-, second-, or third-generation right.76 So, this classification 
may not be useful, as a right to a healthy environment could form part of the human rights to 
life or to privacy – and these are first- and second-generation rights.

Human rights associated with the three pillars of sustainable development should exist 
within the sustainable development agenda, as indicated in The Future We Want, and not prevail 
over environmental concerns, because many human rights depend upon the presence of an 
adequate environment before they can be enjoyed. One commentator, Linda Leib, outlines a 
theory of human rights and the environment that is situated within the sustainable development 
agenda. This theory is considered in the following section.

C. Leib’s Theory
Linda Leib proposes a theory that reconfigures the human rights system.77 In addition to the 
International Covenant on Civil and Political Rights78 and the International Covenant on 
Economic, Social and Cultural Rights,79 Leib suggests there could be a third international 
covenant concerning environmental rights.80 According to Leib, the rights included in this 
covenant would be: the right to a clean environment; the right to natural resources; the right to 
water; the right to food; and land rights for indigenous people.81 Leib focuses on three concepts 
for her proposal – the right to environment, the right to democracy and the right to development.82

The arguments raised by Leib are that these human rights are emerging rights, and that there is 
potential for these rights to be recognised in the future.83 She defines the right to the environment 
as ‘not a right to an ideal environment with zero pollution or a right to a pristine nature, but 
a right to an appropriate degree of environmental protection and conservation necessary for 
the enjoyment of basic human rights.’84 The major difficulty with Leib’s theory is that this 
definition will vary depending upon what is understood by ‘an appropriate degree’. Further, 
these three suggested rights could only be considered as emerging rights at international law, 
and Leib has not adequately addressed the key problems with the emergence of a broad right 
to the environment, Indeed, the right to a healthy environment has not been implemented at 
international law because the problems of defining this right, its anthropocentric focus and the 
issue of how this right could be supervised have not been resolved.85

74 See Philip Alston, ‘A Third Generation of Solidarity Rights: Progressive Development or Obfuscation of 
International Human Rights Law’ (1982) 29 Netherlands International Law Review 307.

75 Alan Boyle, ‘The Role of International Human Rights Law in the Protection of the Environment’ in Alan Boyle 
and Michael Anderson (eds), Human Rights Approaches to Environmental Protection (Clarendon Press,1996) 44, 
59.

76 R Pathak, ‘The Human Rights System as a Conceptual Framework for International Law’ in Edith Brown Weiss 
(ed) Environmental Change and International Law: New Challenges and Dimensions (United Nations University 
Press 1992) 205, 217.

77 Leib, above n 64, 109.
78 International Covenant on Civil and Political Rights opened for signature 16 December 1966, 999 UNTS 171, 

(entered into force 23 March 1976).
79 International Covenant on Economic, Social and Cultural Rights opened for signature 16 December 1966, 993 

UNTS 3, (entered into force 3 January 1976).
80 Leib, above n 64, 136.
81 Ibid.
82 Ibid 115. According to Leib, ‘…sustainable development as a theoretical and normative framework provides a 

valid justifications for the human rights approach to concepts of democracy, development and environment.’  
83 Ibid 157.
84 Ibid 92.
85 Birnie, Boyle and Redgwell above n 1, 302.
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According to Leib, the human rights to democracy, development and the new right to 
environment could be classified as ‘generalist’ or ‘umbrella’ rights. This generalist approach 
is focused on the obligations of states to respect, protect and fulfil human rights.86 These three 
obligations ensure the state does not interfere with the ability of individuals to enjoy their human 
rights, protects these rights from violation, and also provides the conditions for individuals to 
enjoy their socio-economic rights.87

Leib points out that the rights to democracy, development and environment are not generally 
justiciable but are universal and provide goals that may be associated with other specialist 
rights. 

‘Generalist’ rights belong to a new category of rights, similar to ‘third-generation’ rights, 
which are universal and collective in nature. In this case, the main rights-holders are people 
living within each state, although NGOs, government authorities and local communities can 
represent and act on people’s behalf on the international stage regarding collective interests. 
The international community as a whole, represented by the UN and its agencies, are the duty-
bearers responsible for the realisation of these rights. Generalist rights are designed to provide 
guidelines and benchmarks to state and non-state actors regarding the implementation of broad 
goals, such as development, environmental protection and good governance, and to connect all 
corollary human rights with one another.88

So, Leib extends third-generation rights to non-state actors, as they are group rights that 
are held by private groups, the international community, and states.89 She considers that public 
authorities have the primary responsibility for the right to environment, and that this right could 
also be the responsibility of transnational corporations and citizens.90 In fact, Leib goes further 
and anticipates that environmental rights can be ‘inferred from the various global environmental 
treaties and protocols’.91 The argument is that a breach of a binding legal obligation at 
international law could be a violation of human rights.92 However, this proposition does not sit 
comfortably with the development of the international environmental treaties and agreements 
that have not been prepared for adaptation to human rights law.93 According to Boyle:

While the sum of international environmental law may not necessarily be particularly effective 
in achieving its chosen purposes, there is no reason to think that this would in any way 
change if approached differently, from a human rights perspective, whatever it might do for 
human rights. Nor, is it evident that a specifically human rights approach would encourage 
the participation of states which have not so far been willing to commit themselves to major 
environmental treaties or policies.94

Leib indicates that specialist rights include human rights in the International Covenant 
on Civil and Political Rights95 and the International Covenant on Economic, Social and 
Cultural Rights96 and states that ‘[t]hey provide rights-holders, individuals and groups with 
specific entitlements and are justiciable and enforceable in international, regional and national 
jurisdictions.’97 Further, Leib links the generalist right to environment with rights in these two 
covenants and the rights in the proposed new third covenant on the environment to encompass 
concepts including development, environment and democracy as an integrative approach 
to international law and policy.98 Leib notes that human rights are common to both areas of 

86 Leib, above n 64, 62.
87 Ibid 62–3.
88 Ibid 161.
89 Ibid 55–6.
90 Ibid 154.
91 Ibid.
92 Ibid 155.
93 Boyle, above n 75, 56.
94 Ibid.
95 International Covenant on Civil and Political Rights opened for signature 16 December 1966, 999 UNTS 171, 

(entered into force 23 March 1976).
96 International Covenant on Economic, Social and Cultural Rights opened for signature 16 December 1966, 993 

UNTS 3, (entered into force 3 January 1976).
97 Leib, above n 64, 162.
98 Ibid.
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environment and development and provide links with the sustainable development agenda.99 As 
a consequence, sustainable development provides an integrative approach to conflicts involving 
development projects and environmental protection.100

Leib’s view relies upon the human rights actions. Arguably, this reliance is misplaced 
because these actions may provide limited avenues for justice for individuals and ineffective 
remedies as far as protection of the environment is concerned. Over time, an extensive legal 
regime and treaty system has developed to cover human rights concerns. However, many 
human rights violations continue to occur and often, victims of these abuses may not be able 
to obtain a remedy. The problem is that the legal system covering human rights issues has a 
limited capacity to enforce human rights obligations.101 Even in circumstances in which the 
human rights bodies may be able to intervene in cases where environmental destruction has led 
to human rights abuses, the primary causes of the abuse may not be remedied because these 
organisations are not capable of providing remedies to prevent global environmental destruction. 
Indeed, individual recourse to litigation cannot resolve global environmental challenges. For 
instance the threat of a class action by small island states affected by climate change against 
states emitting high levels of greenhouse gases may provide a deterrent, but litigation cannot 
prevent the environmental deterioration that will occur as a result of climate change because 
this issue requires international cooperation by all states to urgently take measures to reduce 
their greenhouse gas emissions.102 Another difficulty for the small island state is the problem 
of proof of causation. The small island state may have to prove that there was a causal link 
between the damage caused to the small island nation and the large amounts of greenhouse 
gases emitted by a state (or states).103 It is very difficult to determine the effects of emissions 
from an individual state (or from a number of states) because the result of the impact on any 
small island state will be due to the combined emissions of greenhouse gases from a large 
number of states, as well as some natural or background levels of emissions. Leib’s proposals 
do not deal effectively with these global environmental dilemmas.

Even in cases where damages are awarded to the victim of the human rights abuse as a result 
of environmental harm, this remedy may not adequately compensate for loss of environmental 
quality. Generally, human rights bodies will not necessarily require the polluter to undertake 
remedial action to repair the environment; they are more likely to provide redress to individual 
victims.104 It is also preferable to prevent the environmental damage before it occurs rather than 
relying on time consuming litigation after the event leaving the environment in a damaged state 
or possibly with the consequence that irreversible damage has occurred. Damages may not be an 
adequate remedy where, for instance, there are serious abuses of human rights involving large 
numbers of people and concerning significant issues such as a lack of fresh water or inability to 
access food. Leib proposes that injunctive relief may assist as a remedy in human rights cases 
to prevent onging environmental damage,105 but it would be preferable to have more innovative 
approaches to encourage compliance with international environmental agreements to avoid the 
necessity of costly litigation.

Burns Weston and David Bollier argue that the Leib’s theory adopts a more coherent 
structure than is presently available, and they consider that this approach is useful because states 
need to find a common approach to managing common environmental difficulties.106 These 
two commentators suggest that Leib’s approach offers a way to ensure that states cooperate 

 99 See ibid 160.
100 Ibid. See Gabčikovo-Nagymaros Project (Hungary v Slovakia) (Judgment) [1997] ICJ Rep 7.
101 See Douglas Donoho, ‘Human Rights Enforcement in the Twenty-First Century’ (2006) 35(1) Georgia Journal of 

International and Comparative Law 1, 5.
102  See Benjamin Harper, ‘Climate Change Litigation: The Federal Common Law of Interstate Nuisance and 

Federalism Concerns’ (2006) Georgia Law Review 661, 690.
103 William Burns, ‘Potential Causes of Action for Climate Change: Damages in International Fora: The Law of the 

Sea Convention’ (2006) 2(1) The McGill International Journal of Sustainable Development Law and Policy 27, 
99. 

104 See Shelton above n 72, 8.
105 Leib, above n 64, 159.
106 Burns Weston and David Bollier, Ecological Survival, Human Rights, and the Law of the Commons (Cambridge 

University Press, 2013) 86.
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to remedy environmental problems.107 However, this approach has difficulties because legal 
actions on human rights focus on the claims of individuals, and human rights organisations are 
not instituted with the goal of encouraging state governments to protect the environment.108

Generally, obligations under human rights law are owed by states to individuals located within 
their jurisdiction. It is possible for an application to be made to the Human Rights Council based 
upon the violation of an existing human right (where it is associated with an environmental 
threat) – but the problem is that even though the Human Rights Council may pass resolutions to 
address the violation, these resolutions have tended not to be an effective remedy.109

In addition to the abovementioned problems with Leib’s approach, another difficulty 
is that the human rights perspective cannot avoid the problem of anthropocentricity.110 The 
determination of human rights questions will not usually involve consideration of protection 
for ecosystems, species and elements of natural systems. Leib has adopted a weakly 
anthropocentric approach111 to sustainable development, and this approach is now out of date, 
as The Future We Want indicates that state governments are adopting an intrinsic approach to The Future We Want indicates that state governments are adopting an intrinsic approach to The Future We Want
sustainable development. Leib’s view is problematic because it does not take the intrinsic view 
into account. Leib attempts to argue that the human right approach can accommodate a respect 
for nature,112 and suggests that species and ecosytems could be the subjects of environmental 
protection under her classification of the rights of nature.113 However, the difficulty is that 
human rights are inherently focused on human concerns. A preferable approach is to reframe 
human rights within sustainable development and adopt the concept of the common concern 
of humankind, because that concept emphasises the responsibility of states to cooperate and 
protect the global environment. 

D. The Common Concern of Humankind

1. Introduction of the Concept
The CCH originated as an environmental concept at the time of the international negotiations 
on the development of an international agreement to deal with the threat of climate change. 
Originally it was proposed that the protection of the climate could be described as the ‘common 
heritage of mankind’.114 However, the ‘common concern of humankind’ was adopted as the 
preferable concept for the protection of the Earth’s climate.115

The concept is mentioned in two major international environmental conventions116 as well 
as in declarations and General Assembly resolutions.117 The repetition of the CCH concept in 
international agreements indicates that state governments accept the operation of this concept 

107 Ibid 87.
108 Birnie, Boyle and Redgwell above n 1, 279.
109 See, for example, Human Rights Council, Resolution 6/8 on Human rights and equitable access to safe drinking 

water and sanitation (28 September 2007); Human Rights Council, Resolution 6/8 on Adequate housing as a 
component of the right to an adequate standard of living (14 December 2007); Human Rights Council, Resolution 
7/14 on the right to food (27 March 2008).

110 The Future We Want above n 15, [39], [40].The Future We Want above n 15, [39], [40].The Future We Want
111 Leib, above n 64, 121: ‘In my opinion, sustainable development is a move away from the strong anthropocentrism 

of last centuries to the weak anthropocentrism promoted by sustainable development and environmental human 
rights discussed in this book.’

112 Leib above n 64, 158.
113 Ibid 154.
114 The Resolution on Protection of Global Climate for Present and Future Generations of Mankind, GA Res/43/53, of Mankind, GA Res/43/53, of Mankind

UNGAOR, 2nd Comm, 43nd Comm, 43nd rd sess, 70rd sess, 70rd th mtg, Agenda Item 48, UN Doc A/RES/43/53(6 December 1988).
115 Ibid. Protection of Global Climate for Present and Future Generations of Mankind GA RES 44/207 UNGAOR, . Protection of Global Climate for Present and Future Generations of Mankind GA RES 44/207 UNGAOR, . Protection of Global Climate for Present and Future Generations of Mankind

2nd Comm,85nd Comm,85nd th mtg, 44th sess,Agenda item 85, UN Doc A/RES/44/207 (22 December 1989).
116 United Nations Framework Convention on Climate Change, opened for signature 9 May 1992, 1771 UNTS 107, 

(entered into force 21 March 1994) preamble. United Nations Convention on Biological Diversity, opened for 
signature 5 June 1992, 1760 UNTS 79 (entered into force 29 December 1993) preamble.

117 For example, the Beijing Ministerial Declaration adopted at the Ministerial Conference 18–19 June 1991, (1991) 
21 Environmental Policy and Law 267 states in the preamble para 2 ‘We affirm that environmental protection and 
sustainable development is a matter of common concern to humankind, which requires effective actions by the 
international community and provides an opportunity for global co-operation. Against this background and out of 
a strong concern for the present and future generations...’ See The Resolution on Protection of Global Climate for 
Present and Future Generations of Mankind adopted on 6/12/88, UN Doc A/Res/43/53 (1988) [1]–[2].
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and its application in international environmental law. In the United Nations Framework 
Convention on Climate Change, the CCH applies to the conservation of the atmosphere, as 
climate change is a global problem that requires action by all states if the measures to reduce 
greenhouse gas emissions are to alleviate the environmental degradation likely to result from 
the adverse effects of climate change.118 The CCH has also been applied to international concern 
with the exploitation of natural resources119 and to the conservation of biological diversity in 
the United Nations Convention on Biological Diversity.120 This concept can also be applied 
to environmental problems generally.121 Similarly, ‘sustainable development’ operates as 
a principle that requires international cooperation and supervision, so this principle is also 
an issue of ‘common concern’.122 As states have repeated the CCH in a number of different 
international agreements, this is an indication of the readiness of states to accept its application 
as a concept in international environmental law (as part of the development of ‘soft law’) even 
though the legal status of the CCH has not yet been resolved.123

2. CCH and Sustainable Development
The concept of the CCH links sustainable development and intergenerational equity with the 
operation of the human rights. It has three dimensions: spatial, temporal and social.124 In the 
spatial dimension, ‘common concern’ indicates that the cooperation of all states and all people 
is required to protect the environment particularly in areas such as the atmosphere that form 
part of the global commons.125 The ‘protection of the atmosphere’ is included in the program 
of action for sustainable development in Agenda 21126 and the cooperation of the international 
community (including state governments, United Nations bodies, intergovernmental and non-
governmental organisations and institutions) to take action on sustainable development is an 
often-repeated topic in Agenda 21.127 Some of the principles in the Rio Declaration also focus 
on the collaborative role of state governments and all people.128 So, action for sustainable 
development and the operation of the concept of the CCH indicate that states should cooperate 
and adhere to their commitments to ensure environmental protection even if these environmental 
problems extend beyond the jurisdictional limits of states. 

The second, social dimension emphasises the involvement of all members of society 
(judicial, government and private businesses, nongovernmental organisations and individuals) 
who should take action to prevent environmental threats.129 This social dimension is evident 
in Agenda 21, as all members of the community are engaged in carrying out this program 
of action. This view is also indicated in the Rio Declaration.130 The close links between 

118 United Nations Framework Convention on Climate Change, opened for signature 9 May 1992, 1771 UNTS 107, 
(entered into force 21 March 1994) preamble and art 2.

119 Sixth Ministerial Meeting of the Latin American and Caribbean Summit, Declaration of Brasilia on the 
Environment 31 March 1989, A/44/683 Annex, 28 ILM 1311 (1989).Environment 31 March 1989, A/44/683 Annex, 28 ILM 1311 (1989).Environment

120 United Nations Convention on Biological Diversity, opened for signature 5 June 1992, 1760 UNTS 79 (entered 
into force 29 December 1993) preamble.

121 Commonwealth Heads of Government Conference, Langkawi Declaration on the Environment 25 October Langkawi Declaration on the Environment 25 October Langkawi Declaration on the Environment
1989.  Draft International Covenant on Environment and Development (IUCN Environmental Law Program and Draft International Covenant on Environment and Development (IUCN Environmental Law Program and Draft International Covenant on Environment and Development
International Council of Environmental Law, 4th ed, 2010) 3 (‘Draft Covenant’). According to Article 3 of this 
draft covenant ‘The global environment is a common concern of humanity.’ (Note this is only a draft document 
and there is no present prospect of it becoming a treaty.)

122 Birnie, Boyle and Redgwell above n 1, 129.
123 Ibid.
124 ‘Note from the UNEP Secretariat to the Meeting’ in David Attard (ed), The Meeting of the Group of Legal Experts 

to Examine the Concept of the Common Concern of Mankind in Relation to Global Environmental Issues (UNEP, 
1991) 37 (‘Note from the UNEP Secretariat’).

125 Alfred Rest, ‘Ecological Damage in Public International Law’ (1992) 22 Environmental Policy and Law 31, 33.
126 Agenda 21 above n 13, [9.1]-[9.35].
127 Agenda 21 above n 13, [9.8(d),] [9.12(a)], [11.5,] [12.10], [13.8], [14.39], [15.7], [16.7], [17.58], [9.7], [20.15], 

[21.12].
128 Rio Declaration above n 4, principles [5], [10] and [27].
129 Note from the UNEP Secretariat, above n 124, 37.
130 Rio Declaration above n 4, principle 27: ‘States and people shall cooperate in good faith and in a spirit of 

partnership in the fulfilment of the principles embodied in this Declaration and in the further development of 
international law in the field of sustainable development.’
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sustainable development and the CCH are also apparent from the role of public participation 
in environmental protection. Individuals, groups and organisations should have access to 
information about the environment, and people should be able to participate in environmental 
decision making and have access to justice in the event of an environmental dispute. These 
participatory rights were included in the Future We Want, and are an important part of the 
process for achieving sustainable development.131

The third, temporal dimension of the CCH recognises that environmental degradation has 
implications for present and future generations.132 Sustainable development also has a temporal 
dimension, as indicated in the definition of this concept in the Brundtland Report: the needs 
of future generations should be considered, so the present generation should live off the 
income of natural resources rather than the capital.133 The Rio Declaration takes into account 
developmental and environmental needs of present and future generations.134 Furthermore, the 
reference to ‘humankind’ within the CCH concept is a term that connects this concept to present 
and future generations, and also to the environmental concepts of intergenerational equity and 
intragenerational equity.135 In the legal context, the intertemporal operation of the CCH raises 
issues of standing in environmental cases, and the question of whether it is appropriate to 
permit standing to legal representatives of future generations.136 Accordingly, the CCH links 
these key concepts of environmental protection, intergenerational equity and intragenerational 
equity to sustainable development at international law.

The preferable approach to reframing human rights in sustainable development is to 
examine the common concern concept, which can be viewed as maintaining a bridge between 
human rights, sustainable development and environmental protection.137 The main reason for 
this view is that the CCH indicates that the global responsibilities of states extend beyond 
national jurisdiction and consequently, states are responsible for the sustainable development 
of global resources.138

3. CCH and the Intrinsic View
Another advantage of the CCH is that an intrinsic view of the environment could be adopted 
through this concept. The CCH can be viewed broadly so that it takes account of the 
interdependence of all life on Earth. The Draft International Covenant on Environment and 
Development provides that the global environment is a common concern.Development provides that the global environment is a common concern.Development 139 This covenant states 
that the ‘interdependence of the world’s ecosystems and the severity of current environmental 
problems call for global solutions to most environmental problems.’140

The intrinsic view recognises that all elements of the environment have value in themselves, 
independently of human requirements. So, as far as an ecosystem is concerned, the intrinsic 
view takes into account the rights of all elements of the ecosystem, and these rights could be 
considered to be collective rights. It is possible to view the CCH as including the granting of 
rights to natural systems.141 Judge Manfred Lachs, one of the international legal experts who 
reviewed the CCH concept, indicated that ‘[t]he concept in question embraces rights of the 

131 The Future We Want, above n 15, [99].
132 Note from the UNEP Secretariat, above n 124, 37.
133 Brundtland Report above n 8, 43. See the abovementioned definition in footnote 8 of this paper.Brundtland Report above n 8, 43. See the abovementioned definition in footnote 8 of this paper.Brundtland Repor
134 Rio Declaration above n 4, principle 3.
135 Cancado Trindade and David Attard, ‘Report on the Proceedings of the Meeting’ in David Attard (ed), The 

Meeting of the Group of Legal Experts to Examine the Concept of the Common Concern of Mankind in Relation 
to Global Environmental Issues (UNEP, 1991) 22. 

136 Note from the UNEP Secretariat, above n 124, 45. See Re Minors Oposa versus Secretary of the Department of 
Environment and Natural Resources 33 ILM 174 (1994). 

137 See ‘The Implications of the ‘Common Concern of Mankind’ Concept on Global Environmental Issues’ http://
www.juridicas.unam.mx/publica/librev/rev/iidh/cont/13/doc/doc27.pdf [22].f [22].f

138 Birnie and Boyle, above n 1, 130.
139  Draft International Covenant above n 121, 39.
140 Ibid 40.
141 See Simon Bilderbeek, (ed) Biodiversity and International Law: The Effectiveness of International Law 

(Amsterdam: IOS Press, 1992) 88.
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human race as a whole, not only individuals, not even isolated communities are involved, but 
much more: life on the planet.142

According to Christopher Stone, if a habitat is legally protected, that habitat should be 
granted legal standing to enable it to protect its legal rights.143 Legal status can be granted to 
environmental areas in need of protection; one example is the agreement between the New 
Zealand government and the Whanganui River, in which the Whanganui River has been given 
a legal identity to ensure that it is protected in the future.144 This model could be adapted to 
provide other environmental areas such as mountains or lakes with standing to ensure their 
rights are protected. It may be possible to extend this grant of legal status even further, to ensure 
that the climate system is protected at the international level. 

Another avenue to encourage legal protection of the environment, apart from granting legal 
status to important areas in need of environmental protection (such as whales or significant 
ecosystems), would be to establish the office of an international ombudsman who could represent 
the natural environment.145  The appointment of an international ombudsman to protect the 
environmental interests of future generations was proposed in the draft version of The Future 
We Want146 but not adopted in the final agreement. A report on this issue will be undertaken by 
the Secretary-General.147 It is possible that the ombudsman could act to protect the interests 
of future generations by representing them in policy discussions on all issues concerning 
sustainable development and this official could make recommendations on the development 
of new international agreements. An ombudsman could help to monitor state compliance with 
international agreements and encourage states to abide by their international environmental 
commitments. It is also possible that an ombudsman could be granted standing to represent the 
interests of future generations in the protection of the environment in international arbitration 
proceedings. These innovative approaches at the international level, through the concepts of 
sustainable development and the CCH for protection of the environment, are likely to be more 
effective than reliance on greening existing human rights. 

4. CCH and Participatory Rights
The CCH links participatory rights to environmental protection in the social dimension of this 
concept, whereby the public has the right to be informed and take part in environmental decision-
making.148 This enables the development of a decision-making system in which all relevant 
social interests are considered, including the rights of individuals, future generations, special 
groups including indigenous peoples and nongovernmental organisations with environmental 
interests. Integration in sustainable development incorporates consideration of environmental, 
social, (human rights) and economic aspects of an issue as part of the decision-making process.149

The concepts of CCH and sustainable development enable integration through participatory 
processes to enable the public to be informed about environmental problems and to take part in 

142 (Judge) Manfred Lachs, ‘Introduction to the Proceedings of the Meeting’ in David Attard (ed), The Meeting of 
the Group of Legal Experts to Examine the Concept of the Common Concern of Mankind in Relation to Global 
Environmental Issues (UNEP, 1991) 18.

143 See Christopher Stone, ‘Should Trees Have Standing? Revisited: How Far will Law and Morals Reach? A Pluralist 
Persepective, (1985) 59 California Law Review 1, 27.

144 Kate Shuttleworth, ‘Agreenment Entitles Whanganui River to Legal Identity’ The New Zealand Herald (New The New Zealand Herald (New The New Zealand Herald
Zealand) 30 August 2012. ‘Whanganui River iwi have sought to protect the river and have their interests 
acknowledged by the Crown through the legal system since 1873. They pursued this objective in one of New 
Zealand’s longest running court cases.’

145  Christopher Stone, The Gnat is Older than Man: Global Environment and Human Agenda (Princeton University 
Press, 1993) 84.

146 United Nations, The Future We Want – Zero Draft of the Outcome Document (2011) <http://www.uncsd2012.
org/index.php?page=view&type=12&nr=324&menu=20> [57] ‘We agree to further consider the establishment 
of an Ombudsperson, or High Commissioner for Future Generations, to promote sustainable development’ (Draft of an Ombudsperson, or High Commissioner for Future Generations, to promote sustainable development’ (Draft of an Ombudsperson, or High Commissioner for Future Generations, to promote sustainable development’ (
The Future We Want).

147 The Future We Want, above n 15, [86]. ‘We will also consider the need for promoting intergenerational solidarity 
for the achievement of sustainable development, taking into account the needs of future generations, including by 
inviting the Secretary-General to present a report on this issue.’

148 See Note from the UNEP Secretariat, above n 124, 37.
149 Agenda 21 above n 13, [8.4].
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the decision-making processes that determine how best to deal with these issues. Standing in 
judicial systems enables concerned citizens and nongovernmental organisations to have access 
to take action to prevent environmental harm, and the threat of future legal action may act as a 
deterrent to those who may cause environmental damage.150 Consequently, governments should 
provide opportunities for public participation and access to information, as well as access to 
justice for environmental matters at the national, regional and local levels. These requirements 
were recognised in The Future We Want.151

When decisions are made concerning sustainable development, human rights claims are only 
one part of an integration process in which economic and environmental considerations must 
also be taken into account.152 The significance of this integration process is that environmental 
considerations will form a part of economic and development policies.153 In fact, at the 
international level, the broader decision-making process will also take into account other interests 
such as those of future generations, other states, the commons and conservation.154 This is the 
significance of the application of the CCH to the sustainable development framework, where 
human rights form part of sustainable development. Decision making concerning conflicts that 
involve competing human rights as well as environmental and economic considerations can 
adopt this integrative process. But this process for resolving conflicts will not be successful if 
human rights are given a higher status and are apart from these other considerations. According 
to Birnie, Boyle and Redgwell there is a 

need for integration of human claims within a broader decision-making process, capable also of 
taking account of competing economic and environmental interests of future generations, other 
states and the common interest in common spaces and wildlife preservation, in other words, 
for a balancing of polycentric interests through international cooperation and supervisory 
institutions. This is a challenging but not impossible task for the relevant international bodies 
to perform.155

Governments, judicial and arbitration decision-making may be involved in this process, 
and provided the decision makers have appropriate expertise and access to information this 
integration is possible. Clearly, specialist arbitrators and judges who are familiar with the 
science and environmental issues should be appointed to resolve international environmental 
disputes in the future. 

Another possibility is that states may establish a new more powerful institution with 
authority to review the action of states on sustainable development agreements.156 In the draft 
version of The Future We Want the establishment of a Sustainable Development Council that The Future We Want the establishment of a Sustainable Development Council that The Future We Want
would report directly to the United Nations General Assembly was proposed, but this suggestion 
was not adopted in the final version.157 If this proposal is eventually adopted, the Sustainable 
Development Council could act in a similar role to that of the Human Rights Council. It could 
receive information from NGOs and environmental organisations or citizens who indicate the 
failure of a state to adhere to sustainable development action.158 A Sustainable Development 
Council could also be given authority to make decisions based upon the integrative process 
discussed above.

150 Rio Declaration above n 4, principle 10.
151 The Future We Want, above n 15, [99].
152  See Agenda 21 above n 13, [8.2].
153 Donald Anton and Dinah Shelton, Environmental Protection and Human Rights (Cambridge University Press, 

2011) 536.
154 Birnie, Boyle and Redgwell above n 1, 281.
155 Ibid.
156 Laura Horn, ‘Rio+20 United Nations Conference on Sustainable Development: Is This the Future We Want’ 

(2013) 9 (1) Macquarie Journal of International and Comparative Environmental Law 1,15.
157 Draft The Future We Want, above n 146 [49alt].
158 Second Meeting of the Consultative Group of Ministers or High-level Representatives on International 

Environmental Governance, Set of Options for Improving International Environmental Governance (28–9 
October 2009) United Nations Environment Program 9 <http://unep.org/environmentalgovernance/Portals/8/
documents/IEG-Draft-Report-Rome-final-edited.pdf>.documents/IEG-Draft-Report-Rome-final-edited.pdf>.documents/IEG-Draft-Report-Rome-final-edited.pdf
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IV. CONCLUSION

Human rights are anthropocentric and fail to take into account the interests of the environment 
from an intrinsic perspective. The problem with focusing solely on human rights actions to 
solve environmental problems is that this approach promotes human rights of the individual as 
a priority and cannot ensure adequate protection of the environment. It is preferable to adopt 
the view that human rights form just one part of the considerations to be taken into account in 
decision making, along with environmental and economic factors in order to achieve sustainable 
development.

The key advantages of the adoption of the CCH approach to sustainable development are 
that human rights form part of the decision-making approach in sustainable development and 
the intrinsic view can be accommodated in accordance with the approach in the Future We Want. 
The CCH is an existing concept of international environmental law and can be further developed 
through the adoption of this concept in new international environmental agreements in the 
future. The application of the CCH and sustainable development may lead to speedier results 
for environmental protection by encouraging states to strengthen international environmental 
agreements. The disadvantages of Leib’s proposal are that it hinges on the agreement of state 
governments to adopt a third covenant on right to the environment, and it is unlikely that 
states would agree to a new covenant on the environment given their reluctance to adopt a 
human right to a healthy environment at international law. This proposal is also dependent 
upon human rights actions where the outcome is uncertain, and even if successful, may not 
provide for remediation of environmental damage. It would be preferable to encourage states 
to progress international environmental legal concepts such as sustainable development and the 
CCH through the development of custom at international law so that common legal principles 
may apply in all states.

The CCH is a broader concept than sustainable development, and it focuses on state 
responsibility for global environmental protection. The emphasis in the spatial dimension of 
the CCH is on state cooperation continuing to develop multilateral environmental treaties and 
improvements to negotiation processes to resolve environmental issues at the international 
level. From the perspective of the social dimension, the CCH encourages all members of 
society to be engaged in sustainable development action and to have participatory rights. In 
the temporal dimension of the CCH, a possibility is that an ombudsman may be appointed at 
the international level to represent the interests of future generations in the protection of the 
environment and in the development of future environmental legal policies.

The CCH can also be viewed as incorporating an intrinsic approach that is focused on the 
protection of the global environment. If this view is adopted, it would be possible to extend this 
concept so that legal rights could be attributed to significant natural ecosystems or even to the 
climate system at international law. Some of the greatest problems for environmental protection 
are climate change, loss of biodiversity and unsustainable use of natural resources. Human 
rights law cannot assist in resolving the causes of these issues,159 although human rights claims 
may draw international attention to the plights of victims affected by environmental damage and 
provide remedies to these victims. It is preferable to adopt an existing concept in international 
environmental law, the CCH, because this concept provides a more effective avenue for 
developing innovative legal models that may assist to protect the global environment.

159 Birnie, Boyle and Redgwell, above n 1, 302.
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THE RELATIONSHIP BETWEEN REGULATION AND 
GOVERNANCE: EXAMINING GREEN-TAPE REDUCTION 

REFORM IN QUEENSLAND

HELEN SUNGAILA, PETER BETER BETER OULOT AND EMILLE BOULOT*

ABSTRACT

This paper examines amendments to the environmental regulatory framework in Queensland and 
environmental governance. Amendments to the Environmental Protection Act 1994 (Qld), the 
Vegetation Management Act 1999 (Qld), Nature Conservation Act 1992 (Qld) and the repeal of 
the Clean Energy Act 2008 (Qld) indicate significant policy shifts in environmental governance 
and raise concern as to the intersection between science and governance and the relationship 
between regulation and good environmental governance. In conclusion it is suggested that 
good environmental governance is not necessarily streamlined green-tape reduction but rather 
requires an integrated long-term approach to regulation. 

I. INTRODUCTION

When a state’s planning laws can be so easily gutted, when they fail to deliver what powerful 
groups want, communities, environmentalists and proponents of good governance confront a 
stark choice between democratic formalism and authoritarian practice.1

This paper investigates significant amendments to the environmental regulation framework 
in Queensland. These reforms, predominantly introduced by the current Liberal National Party 
(LNP) government, were designed primarily to facilitate the economic advancement of the 
resources, agriculture, construction and tourism economies. The paper then considers the 
relationship between regulation reform and governance, and examines the interface between 
science and policy in establishing good environmental governance. 

Part II examines the Green-tape Reduction Project. With significant amendments having 
been made to the Environmental Protection Act 1994 (Qld) (EPA), the Project aims to promote 
the commercial economic environment in Queensland by reducing the number of environmental 
assessment hurdles for developers while maintaining environmental standards in Queensland. 

Part III investigates the repealing of the Clean Energy Act 2008 (Qld), enacted to reduce 
the regulatory cost on business. Part IV considers the changes to the Vegetation Management 
Act 1999 (Qld) and corresponding changes to the Native Vegetation Framework, and the 
significant implications for native vegetation management and protection. Part V then examines 
amendments to the Nature Conservation Act 1992 (Qld) and the changes made to National Park 
and reserve management and regulation.

The significant changes to environmental regulation in Queensland, which appear to have 
been motivated primarily by economic considerations, raise questions as to the relationship 
between regulation and governance and in particular, good environmental governance. Part VI 

 * Dr Helen Sungaila and Peter Boulot are lecturers at the JCU School of Law, Cairns, and Emille Boulot is a research 
assistant funded through the School of Law. The project was also made possible by funding from the Cairns 
Institute.

 1 Fred Gale, ‘Tasmania’s Tamar Valley Pulp Mill: A Comparison of Planning Processes Using a Good Environmental 
Governance Framework’ (2008) 67(3) The Australian Journal of Public Administration 261, 274.
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examines characteristics of good environmental governance, in particular the role of scientific 
analysis and information in informing regulation and policy creation. 

In conclusion, Part VII suggests that good governance is not necessarily streamlined green-
tape reduction but rather requires an integrated long-term approach to regulation, decision-
making and policy creation. A failure to predicate environmental governance on a holistically 
interdependent and interconnected paradigm can detrimentally affect both approaches to 
governing. Short-sighted and parochial approaches to environmental protection will ultimately 
compromise future access to natural resources2 and cause unacceptable environmental change. 

II. THE QUEENSLAND GREENTAPE REDUCTION PROJECT

The current Queensland government boasts that the rate of decision making in relation to mining 
projects in the State is almost three times higher than that of the previous government.3 The 
LNP government has facilitated this increase by undertaking the Greentape Reduction Project, 
originally introduced by the former Queensland Labor Government. This project is designed 
to remove regulatory requirements under the Environmental Protection Act 1994 (Qld) and 
to reduce costs for industry and government while upholding environmental standards for 
the community.4 As part of the project, the government passed The Environmental Protection 
(Greentape Reduction) and other Legislation Amendment Act 2012 (Greentape Reduction Act), 
which amended the Environmental Protection Act 1994 (EPA). 

In introducing this legislation into Parliament, the Minister for Environment and Heritage 
Protection, the Hon AC Powell, stated:

The green-tape reduction project commenced in 2010 with the aim to reform the licensing 
application and assessment processes under the Environmental Protection Act 1994 to reduce 
costs for industry and government while upholding environmental standards for the community 
... It is a coordinated package of legislation, business processes and information systems reform 
that has been developed in close consultation with industry.5

And it has been, in general, very well received by the resources industry.6 Initiatives of this 
reform include developing licensing that is proportionate to the risk of the activity, providing 
flexible operational approvals for environmental activities, streamlining the process for 
resources approvals and improving information quality.7

The Greentape Reduction discussion paper stated that the project will not sacrifice 
environmental standards but will allow greater emphasis on serious environmental consequence 
activities.8 Licensing approvals now have three different application types that are based on the 
risk the environmentally relevant activities (ERAs) pose to the environment.9 The three different 
application types are standard, variation and site-specific, and are intended to correspond to the 
risk the ERAs pose to the environment.10 Assessment processes are no longer required for lower 
risk ERAs if an applicant for an environmental authority complies with eligibility criteria.11

2 Julian Cribb, The Coming Famine (2011); Jared Diamond, Collapse (2005). 
3 Jeff Seeney, ‘Coordinator-General completes assessment of Galilee Coal project’ (Media Statement, 9 August 2013) 

<http://statements.qld.gov.au/Statement/2013/8/9/coordinatorgeneral-completes-assessment-of-galilee-coal- 
project>. 

4 Queensland Department of Environment and Heritage Protection, Background and consultation (4 July 2013) 
Queensland Government <http://www.ehp.qld.gov.au/management/greentape/background.html>.

5 Queensland, Parliamentary Debates Legislative Assembly, 29 May 2012, 195 (AC Powell, Minister for 
Environment and Heritage Protection).

6 See for example Queensland Resources Council, State of the Sector (June 2012) available online: <http://qrc.org.
au/_dbase_upl/SOS_June2012_web.pdf>.

7 Department of Environment and Resource Management, ‘Greentape Reduction – Reforming licensing under the 
Environmental Protection Act 1994’ (Discussion Paper and Regulatory Assessment Statement, State of Queensland, 
2011) 10–36. 

8 Ibid 1. 
9 Explanatory Notes, Environmental Protection (Greentape Reduction) and Other Legislation Amendment Bill 2012

(Qld) 2.
10 Environmental Protection (Greentape Reduction) and Other Legislation Amendment Act 2012 (Qld) s 8.
11 Environmental Protection Act 1994 (Qld) s 122; inserted by Environmental Protection (Greentape Reduction) and 

Other Legislation Amendment Act 2012 (Qld) s 8.
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Such an applicant is automatically given standard conditions upon application. If an operator 
cannot meet all the standard conditions, they may make a variation application to change some 
of the conditions.12 That application is assessed only on the basis of the variation.13 If an ERA 
does not fit the eligibility criteria for standard conditions the applicant will be required to make 
a site-specific application.14

Mine application and approval has also been facilitated by the Streamlining Approvals 
Project, which was established in conjunction with the Greentape Reduction project. The Mines 
Legislation (Streamlining) Amendment Act 2012 was enacted with the aim of modernising and 
streamlining mine approvals. 

The Mineral Resources Act 1989 was amended to allow the Minister for Mines and Natural 
Resources to approve mining leases, to reduce approval timeframes and to eliminate what the 
Queensland Resources Council described as a ‘tick and flick process that provides no additional 
assessment prior to approval or refusal’15 by the Governor in Council.16

III. REPEAL OF THE CLEANCLEANC  ELEAN ELEAN NERGY ENERGY E  ANERGY ANERGY CT 2008CT 2008CT  (QLD) BY THE ENERGYENERGYE AND
WATERWATERW  LEGISLATION AEGISLATION AEGISLATION MENDMENT AMENDMENT AMENDMENT CT 2013CT 2013CT  (QLD) (EWAB)

Following a review of the operation of the Smart Energy Savings Program (SESP) the Queensland 
Government announced that the SESP would be discontinued to reduce the regulatory burden on 
Queensland businesses. Consistent with the platform of green-tape reduction, the government 
repealed the SESP’s enabling legislation, the Clean Energy Act 2008 (CEA).17

The explanatory notes to EWAB state:

The SESP was intended to encourage firms to understand their energy use and identify and 
implement cost-effective energy management strategies. However, in the current policy and 
regulatory context, there are sufficient drivers for businesses to undertake energy management 
activities. The Energy and Water Legislation Amendment Bill 2013 will cease all requirements 
under the SESP.18

Reduction of the regulatory burden was the only reason provided for the proposed repeal of the 
Clean Energy Act 2008 (Qld). The explanatory memorandum to EWAB stated that ‘[c]essation 
of the SESP will remove the costs associated with SESP compliance for government, making 
resources available for other government business.’19 It was stated that consistency of EWAB 
with legislation of other jurisdictions was not applicable, as EWAB was specific to Queensland 
and not uniform or complementary to the legislation of the Commonwealth or another State.20

However, the CEA was more than just an administrative scheme for registering Smart Energy 
Savings. The requisite energy savings plans mandated performance criteria for participating 
businesses and required participating businesses to include a copy of a report about their energy 
audits and the requisite efficiency and conservation measures they intended to implement.21

Costs incurred by the government in the administration of the SESP were associated with 
the registration and the review of companies for compliance purposes. However, the Legislative 

12 Environmental Protection Act 1994 (Qld) s 123; inserted by Environmental Protection (Greentape Reduction) and 
Other Legislation Amendment Act 2012 (Qld) s 8.

13 Explanatory Notes, Environmental Protection (Greentape Reduction) and Other Legislation Amendment Bill 2012
(Qld) 2.

14 Environmental Protection Act 1994 (Qld) s 124; inserted by Environmental Protection (Greentape Reduction) and 
Other Legislation Amendment Act 2012 (Qld) s 8.

15 M Roche, CEO of Queensland Resources Council, quoted in Julie Anne Tarr, ‘Regulating the coal industry – 
striking the balance between commercial and public interests: A Queensland case study (2013) 41 Australian 
Business Law Review 84, 87. 

16 Mines Legislation (Streamlining) Amendment Act 2012 (Qld) ss 47–74 (amending the Mineral Resources Act 
1989).

17 Energy and Water Legislation Amendment Act 2013 (Qld) s 34.
18 Explanatory Notes, Energy And Water Legislation Amendment Act 2013 (Qld) 1. 
19 Ibid 4. 
20 Ibid 5. 
21 Clean Energy Act 2008 (Qld) s 16(3) as repealed by the Energy And Water Legislation Amendment Act 2013 (Qld) 

s 336.
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Standards Act 1992 defines costs as including burdens and disadvantages and direct and indirect 
economic, environmental and social costs.22 Thus the costs to the Queensland community from 
this reduction in green tape must consider not only the direct cost savings from the repeal of the 
CEA obligations but also the greater indirect economic, environmental and social costs. Energy 
efficiency has been widely recognised as one of the lowest-cost solutions to reducing energy 
costs and greenhouse gas emissions. This is particularly important to businesses. 

The CEA was Queensland’s response to the national commitment to the Kyoto Protocol 
obligations23 requiring greenhouse gas emission reductions by 2020.24 The removal of the 
CEA in relation to this commitment was justified by reference to the Federal Government’s 
introduction of a Carbon Tax, thereby meeting the obligations under the Kyoto protocol.25

Australia is the twelfth largest world consumer of electricity, at 225 billion kilowatts per 
annum,26 with coal-fired power plants generating 75 per cent of Australia’s total electricity. 
Due to Australia’s reliance on coal and gas for energy, Australia is also the highest emitter 
of greenhouse gases per capita of any OECD country, and among the highest in the world.27

Australia is also one of the countries most at risk from climate change, according to the Stern 
Review on the Economics of Climate Change released in 2006.28 Arguably, the alleged economic 
cost benefits resulting from repealing the CEA will be far outweighed by the continuing rise 
in indirect costs from climate change. It makes not only economic sense for large energy 
consumers to be required to enact SESPs − it also makes environmental and social sense. 

These amendments must raise concerns about the current deregulatory thrust in respect of 
the environment and appropriate environmental governance, in particular, the lack of adherence 
to international treaty obligations when the threat from climate change was the very impetus 
for the original enactments. While states are only legislatively obligated to international 
environmental targets when there is an inter-governmental agreement, the Commonwealth’s 
executive discretion may be limited more directly. For example the Commonwealth has an 
onus not to act inconsistently with the Rio Convention under the Environment Protection and 
Biodiversity Conservation Act 1999 (Cth) (EPBC Act).29 This of course does not fetter the 
legislative capacity of the Commonwealth, but it reflects the need for consideration of a global 
interconnected approach to the maintenance of biodiversity. It is submitted that while the repeal 
of the Clean Energy Act 2008 is consistent with the doctrine of parliamentary supremacy, the 
High Court has raised potential for legal argument in Spencer v The Commonwealth30 (Spencer) 
with respect to bilateral agreements between states and the Commonwealth in response to 
international environmental obligations. In Spencer, the High Court acknowledged a bilateral 
agreement between the Commonwealth and New South Wales31 as a recitation of New South 
Wales’ commitment to the ‘conservation, rehabilitation and protection of significant native 
vegetation and ecological communities against land clearance and resource degradation’ with 
the Commonwealth and the State to work as ‘joint investment partners’ in natural resource 
management activities.32 A similar agreement was signed between the Commonwealth and 

22 Legislative Standards Act 1992 (Qld) s 2. 
23 The Kyoto Protocol to the United Nations Framework Convention on Climate Change (UNFCCC) is an international 

treaty that sets binding obligations on industrialised countries to reduce emissions of greenhouse gases.
24 The Doha amendment from December 2012 provided for developed nations to commit to greater reduction 

measures in order to provide some intermediate relief to developing nations. 
25 Energy and Water Legislation Amendment Bill 2013 Explanatory Memorandum, 1. 
26 The World Bank and the International Energy Agency listed Australia’s electricity consumption per capita in 2010 

at 10285kw, almost twice the UK figures but less than the US and Canadian consumption. 
27 Ross Garnaut, The Garnaut Climate Change Review (2008) 153–4. 
28 Nicholas Stern, The Stern Review on the Economics of Climate Change (Cambridge University Press 2007). 
29 Section 139 of the EPBC Act states: ‘In deciding whether or not to approve for the purposes of a subsection of 

section 18 or section 18A the taking of an action, and what conditions to attach to such an approval, the Minister 
must not act inconsistently with: (a) Australia’s obligations under: (i) the Biodiversity Convention.’

30 [2010] HCA 28. 
31 Bilateral Agreement between the Commonwealth of Australia and the State of New South Wales to Deliver the 

Extension of the Natural Heritage Trust, 14 August 2003. 
32 Spencer v The Commonwealth [2010] HCA 28 at [7].
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Queensland governments.33 Although the Spencer decision related to possible grounds 
for infringement of the constitutional protection for compulsory acquisition of property, 
it is tendered that by analogy, the executive agreements were premised on state legislative 
enactments forthcoming to enable the Commonwealth to meet its international commitments 
to the Rio Convention. The repeal of the CEA therefore undermines the original basis for its 
enactment in meeting obligations under the Kyoto Protocol.

IV. CHANGES TO THE VEGETATION MANAGEMENT FRAMEWORK

The Vegetation Management Framework Amendment Act 2013 (Qld) was enacted with the aim 
of streamlining vegetation management in Queensland by amending the Vegetation Management 
Framework under the Vegetation Management Act 1999 (Qld), Sustainable Planning Act 2009 
(Qld) and corresponding regulations. The legislation aimed to reduce the regulatory burden 
on landholders who wished to undertake routine vegetation management activities, support 
the resources, agriculture, construction and tourism economy (the ‘four pillar economy’) and 
to maintain protection and management of Queensland’s native vegetation resources.34 The 
changes allow for the clearing of high-value regrowth vegetation on agricultural land, on 
freehold and Indigenous land without permits. Regrowth regulations will continue for leasehold 
land for agriculture and along watercourses in priority reef catchments. The amendments allow 
for farmers and landholders to assess land clearing activities themselves in accordance with a 
mapped code.35 Landholders will be able to undertake vegetation clearing without the need for 
a permit. The changes also create new clearing purposes for ‘high value agriculture clearing’, 
‘irrigated high value agriculture clearing’ and ‘necessary environmental clearing’.36 Vegetation 
mapping will be simplified under the reforms by creating an overarching regulated vegetation 
management map.37 The section 60B sentencing guide under the VMA has also been removed, 
as have the enforcement and compliance provisions, such as the ‘reversal of the onus of proof’ 
under VMA s67A, the reinstating the ‘mistake of fact’ defence under the Criminal Code and 
the privilege in respect of self-incrimination should information requested be refused.38 The 
interaction between the VMA and Wild Rivers Act 2005 (Qld) has also been removed.39

The amendments were introduced with the objective of achieving the government’s goal 
of doubling food production in Queensland by 2040.40 The government intends that impacts 
on key environmental values, such as essential habitat for threatened species, will be avoided 
or minimised with an estimated 1.3 million hectares of remnant vegetation being mapped as 
essential habitat for the cassowary, Mahogany glider and koala.41

However, while the Minister for Natural Resources has stated that the changes to the 
vegetation management laws would not allow for indiscriminate land clearing to occur,42 the 
World Wildlife Fund is of the view that areas of regrowth up to 40 years old will be able 
to be cleared, thus impacting upon endangered ecosystems. It also estimates that around 
2 million hectares of native vegetation face increased risk of clearing due to such changes to 
the legislation.43

33 Bilateral Agreement between the Commonwealth of Australia and the State of Queensland to deliver the Natural 
Heritage Trust in Queensland, 2004.

34 Explanatory Notes, Vegetation Management Framework Amendment Bill 2013 (Qld) 1. 
35 Ibid 2. 
36 Ibid 1. 
37 Ibid 2. 
38 Ibid 2.
39 Ibid 2. 
40 Department of Agriculture, Fisheries and Forestry, Strategic Plan 2012–2016 (Queensland Government). Available 

online: <http://www.daff.qld.gov.au/__data/assets/pdf_file/0006/51567/DAFF-strategic-plan-2012–16.pdf>.http://www.daff.qld.gov.au/__data/assets/pdf_file/0006/51567/DAFF-strategic-plan-2012–16.pdf>.http://www.daff.qld.gov.au/__data/assets/pdf_file/0006/51567/DAFF-strategic-plan-2012–16.pdf
41 Department of Natural Resources and Mines, Vegetation Management reforms (29 July 2013) Queensland 

Government <http://www.nrm.qld.gov.au/vegetation/reforms.html>.
42 Andrew Cripps, ‘State Government restores balance to vegetation management laws’ (Media Statement, 

10 September 2012). 
43 Martin FJ Taylor, Bushland at risk of renewed clearing in Queensland (WWF Australia, May 2013). 
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A group of Queensland scientists is concerned that the changes will wreak devastating 
habitat and species loss. The Group of Concerned Scientists states that land clearing is the 
greatest current threat to Australia’s biodiversity, and posits that such amendments will impact 
upon the high conservation regrowth of such species as the Brigalow tree, which is nationally 
endangered and currently on the threatened species list.44 Further, contrary to political rhetoric 
surrounding the former unamended ‘radical green’ Vegetation Management Framework,45

Queensland already clears far more native bushland annually than any other state in Australia. 
Approximately 80,000 hectares of Queensland’s native vegetation are cleared each year, a third 
of which is mature remnant bushland.46 The Group of Concerned Scientists has indicated that 
that, for every 100 hectares of native woodlands cleared, approximately 2000 birds, 15,000 
reptiles and 500 native mammals are destroyed as a direct result.47 Land clearing also affects 
water quality for river systems, increases dryland salinity, and is a major cause of greenhouse 
gas emissions.48 Furthermore, land clearing has future economic consequences. The changes 
to the Vegetation Management Framework do not consider the future rehabilitation expense. 
Restoration costs more than $20,000 per hectare, and many millions are spent restoring lost 
ecosystems every year in Australia. Queensland scientists have stated that the protection of 
high-value regrowth is the most cost-effective way to restore habitat.49

These amendments must raise concerns about the current deregulatory thrust in respect 
of the environment and appropriate environmental governance, in particular, when the threat 
to loss of biodiversity and the threat from climate change provided the very impetus for the 
original enactment. 

V. TOURISM DEVELOPMENT AND THE NATURENATUREN  CATURE CATURE ONSERVATION
ACT 1992CT 1992CT  (QLD)

The Queensland Government has also made amendments to the Nature Conservation Act 1992 
(Qld) (NCA).50 The Nature Conservation and Other Legislation Amendment Act 2013 amended 
the NCA allowing for ecotourism facilities to be developed in National Parks51 as well as Cape 
York Peninsula Aboriginal Land52 and indigenous joint management areas.53

The Nature Conservation and Other Legislation Amendment Act (No. 2) 2013 amended 
the current objective of the Nature Conservation Act 1992 (Qld) to provide for recreation 
and commercial uses in protected areas.54 The current government has stated that the current 
object of the NCA does not reflect the Government’s commitment to achieving recreational 
and commercial outcomes in the management of protected areas and aims to increase access 
to National Parks, decrease red-tape and streamline legislative processes.55 The Nature 
Conservation and Other Legislation Amendment Act (No. 2) 2013 also reduced the number 
of protected area tenure classes with national park, national park (scientific) and national park 

44 Natalie Bochenski, ‘Land Clearing will devastate Queensland: Scientists’ Brisbane Times (online) 13 May 2013 
<http://www.brisbanetimes.com.au/queensland/land-clearing-will-devastate-queensland-scientists-20130512–
2jg2h.html#ixzz2f107B400>.

45 Andrew Cripps, ‘WWF wrong on vegetation reforms’ (Media Statement, 30 April 2013). 
46 Concerned Queensland Scientists, ‘Public Statement of Concern from Queensland Scientists’ (Press Release, 

13 May 2013) <http://concernedqldscientists.wordpress.com/press-release-2/>.
47 Ibid. 
48 Ibid. 
49 Concerned Queensland Scientists, above n 46. This also applies globally; it has been estimated that the cost of 

buying all of the world’s biodiversity hotspots outright would be some US$100 billion − far less than the amount 
spent on government bailouts in 2009 to rescue financial systems during the GFC. See: A Balmford and T Whitten, 
‘Who should pay for tropical conservation, and how could the costs be met?’ (2003) 37 Oryx 238; J Ghazoul 
‘Bailing out creatures great and small’ (2009) 323 Science 460. 

50 Nature Conservation and Other Legislation Amendment Act 2013 (Qld); The Nature Conservation and Other 
Legislation Amendment Act (No. 2) 2013 (Qld). 

51 Nature Conservation Act 1992 (Qld) s 35A. 
52 Nature Conservation Act 1992 (Qld) s 42AE. 
53 Nature Conservation Act 1992 (Qld) s 42AO. 
54 Explanatory Notes, Nature Conservation and Other Legislation Amendment Bill (No. 2) 2013 (Qld) 2. 
55 Ibid 1–2. 
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(recovery) combined into one tenure class of ‘national park’. Conservation park and resources 
reserve tenures were combined into a one tenure class called ‘regional park’. The tenure classes 
of Wilderness area, World Heritage management area and international agreement area were 
abolished. 

As a result of amending the tenure classes the Nature Conservation and Other Legislation 
Amendment Act (No. 2) 2013 has set to revise the management principles for the protected 
areas. With regard to National Parks the management principles have been expanded to provide 
for educational, recreational and ecotourism opportunities.56 With regards to regional parks the 
management principles are largely informed by the repealed conservation park and resources 
reserve tenures. This will allow for commercial use of natural resources in the newly classified 
‘regional parks’.57 The Nature Conservation and Other Legislation Amendment Act (No. 2) 2013
also extends civil immunity coverage for liability for death, personal injury, property damage or 
economic loss to the State, the Minister, the Chief Executive or any employee or volunteer of 
the relevant department managing the land.58 The Act further removes the requirement for two 
specified mandatory periods of public consultation for the making of conservation plans under 
the NCA. Conservation plans are to accord with the making, review and any amendment to the 
regulations under the NCA.59

The current object of the NCA is the conservation of nature, which is to be achieved through 
an integrated and comprehensive conservation strategy for the whole of the state. The strategy 
focuses on information gathering and community education, the dedication, declaration and 
management of protected areas, protection of native wildlife and its habitat and the use of 
protected wildlife areas to be ecologically sustainable. The object of the NCA and strategy also 
allows for the recognition of Aborigines and Torres Strait Islander interests and their cooperative 
involvement, along with the co-operative involvement of landholders.60 The amendments made 
by the Nature Conservation and Other Legislation Amendment Act (No. 2) 2013 are incongruent 
with this statute. The amendments, which predominantly focus upon tourism development in 
National Parks and the access to resource development in protected areas, are antithetical to the 
conservation of nature and permanent preservation of an area’s natural condition.61 Increased 
tourism operations and open access to national parks can impact adversely on the integrity of a 
park or protected areas natural values. Indeed, environmental lawyers have suggested that the 
amendments to the NCA ‘erode the cardinal principle of protection of national parks’ which 
will have ‘severe long term negative impacts upon the ecological integrity’ of the national 
parks.62

It is appropriate to observe that Queensland has a low percentage of land in National Parks 
(4.77%) and protected areas (6.8%) in comparison to other Australian states.63 With over 1300 
species listed as near threatened, vulnerable, endangered or extinct in the wild in Queensland 
as of 2013,64 national parks provide important refuges and are more effective in species 
recovery and biodiversity protection than other approaches.65 Moreover, there is little evidence 
that increasing tourism industry access to national parks is economically viable. Research 
has shown that partnerships with tourism developers have incurred high costs, have brought 
few visitors to the National Parks, and have generated only minimal revenue, thus effectively 
reducing benefits for private recreational visitors without any positive effect on conservation.66

56 Ibid 3.
57 Ibid 3. 
58 Ibid 6.
59 Ibid 8. 
60 Nature Conservation Act 1992 (Qld) s 4. 
61 Nature Conservation Act 1992 (Qld) s 17. 
62 Environmental Defenders Office Queensland and North Queensland, Submission to the Nature Conservation and 

Other Legislation Amendment Bill 2013, 19 December 2012, 1. 
63 National Parks Association of Queensland, Annual Report 2011/2012, 3. 
64 Nature Conservation (Wildlife) Regulations 2006 (Qld). Nature Conservation (Wildlife) Regulations 2006 (Qld). Nature Conservation (Wildlife) Regulations 2006
65 Martin F. J. Taylor, Paul S. Sattler, Megan Evans, Richard A. Fuller, James E. M. Watson and Hugh P. Possingham 

‘What works for threatened species recovery? An empirical evaluation for Australia’ (2011) 20 Biodiversity and 
Conservation 767. 

66 Ralf Buckley ‘Parks and Tourism’ (2009) 7 (6) PLoS Biology e100014. 
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In contrast, economists and scientists estimate that ecosystem services worldwide contribute 
twice as much to the human economy each year than all forms of human industry combined.67

The changes to the NCA do not take into account the importance of economic costing of 
biodiversity. Conservation in these regions, including important biodiversity conservation, is 
far more valuable than tourism and recreation.68

The lack of consideration of environmental values and processes draws attention to the 
environmental governance of the current LNP government. The application of a ‘user pays’ 
privatisation model to the management of National Parks represents a departure from the long 
established ‘commons’ approach to National Parks. This approach is an indication that the 
changes to Queensland’s National Park management do not represent a long-term vision of 
interconnected conservation preservation and management. 

VI. GOOD ENVIRONMENTAL GOVERNANCE: THE INTERFACE BETWEEN
SCIENCE AND POLICY

The amendments examined above indicate a significant relaxation of Queensland’s 
environmental management framework with the state embracing self-regulatory and self-
governing frameworks for industry in the natural resource and environmental management 
sector.69 This approach, while economically favourable for industry, does not necessarily 
equate to good governance. The concept of governance has been defined as the broader task of 
‘steering and coordinating the affairs of interdependent social actors based on institutionalised 
rule systems’.70 As to what is good governance the World Bank states it is:

the traditions and institutions by which authority in a country is exercised for the common 
good. This includes (i) the process by which those in authority are selected, monitored and 
replaced, (ii) the capacity of the government to effectively manage its resources and implement 
sound policies, and (iii) the respect of citizens and the state for the institutions that govern 
economic and social interactions among them.71

While this definition has been criticised for doing little more than pander to liberal democracy,72

it does raise important questions about the ‘good of the state’ and flags characteristics of good 
governance including transparency, participation, accountability and predictability, requiring 
adherence to the rule of law and ensuring confidence in public institutions.

Good environmental governance also necessitates recognition of the interconnected 
relationships between people, societies and the natural world, and for these to be reflected 
in local, national, regional and global levels.73 Environmental systems are interconnected 
ecologically across the planet and are, as such, global challenges as much as local: they are 
interdependent, complex and uncertain. Complex analysis and use of systems science is 
required in order to understand and to mitigate what are often non-linear and interconnected 
environmental problems. For example biodiversity loss and deforestation in one country has 

67 R Costanza, R d’Arge, RD Groot, S Farber, M Grasso et al, ‘The value of the world’s ecosystem services and natural 
capital’ (1997) 387 Nature 253–260; A Balmford, A Bruner, P Cooper, R Costanza, S Farber, et al, ‘Economic 
reasons for conserving wild nature’ (2002) 297 Science 950. National Wildlife refuges in the contiguous 48 states 
in the United States of America are estimated at an annual value of US$27 billion annually.

68 Buckley, above n 68.
69 Such an approach is indicative of a neo-liberalist economic philosophy. 
70 Benz A ‘Einleitung: Governance – Modebegriff oder nützliches sozialwissenschaftliches Konzept?’ In A Benz 

(ed) Governance – Regieren in komplexen Regelsystemen: Eie Einführung (2004) Weisbaden VS Verlag für Governance – Regieren in komplexen Regelsystemen: Eie Einführung (2004) Weisbaden VS Verlag für Governance – Regieren in komplexen Regelsystemen: Eie Einführung
Sozialwissenschaften, quoted in Treib, O., H. Ba ̈hr and G. Falkner ‘Modes of Governance: A Note Towards 
Conceptual Clarification.’ (2005) European Governance Papers `No. N-05–02. 

71 World Bank, quoted in Gale, above n 1, 267. 
72 Michael Kirby, ‘Human Rights and Good Governance: Conjoined Twins or Incompatible Strangers’ (Speech 

delivered at the Chancellor’s Human Rights Lecture, University of Melbourne, Victoria, 3 November 2004); Gale, 
above n 1. 

73 Durwood Zaelke, Matthew Stilwell and Oran Young, ‘Compliance, Rule of Law, and Good Governance: What 
Reason Demands: Making Law Work for Sustainable Development’ in Durwood Zaelke, Donald Kaniaru, and Eva 
Kružíková (eds) Making Law Work, (Volumes I and II) – Environmental Compliance and Sustainable Development 
(Cameron May, 2005) 40. 
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led to weather systems alterations across the globe.74 Environmental governance must be 
reflective of these challenges, as well as cognisant of, and responsive to, natural system limits −
despite the dominant economic paradigm predicated on an assumption of continuous economic 
growth.75

Therefore the incorporation of science in good governance is essential ‘primarily because 
we rely on a wide range of sciences to understand the effects of human–nature interactions.’76

Commentators suggest that science can play a fundamental role in understanding the relationship 
and dynamics between government and society, empowering society to engage meaningfully 
with government and ensuring the development for scientifically rigorous government policies 
in order to ensure good environmental governance.77 Science is generally considered a reputable 
and reliable knowledge base to support informed decisions with respect to environmental 
management.78 The incorporation of science into policy and informing governance is becoming 
a key element of environmental governance;79 examples at an international level include 
processes such as the International Panel on Climate Change IPCC and the discussion regarding 
the requirement for an International Mechanism of Expertise on Biodiversity.80 

The incorporation of science in good environmental governance can strengthen not only 
decision making and regulation and policy but also monitoring. Monitoring provides an 
opportunity to quantify the cost of externalities in environmentally damaging industries such as 
resource extraction. Externalities are the costs that are incurred in a process, but are not borne 
by the undertaker of the process. This information is invariably provided by various scientific 
disciplines − which, in the case of the mining industry, will consider the costs of externalities 
that occur in granting a mining permit. These include impacts such as decreased air, water and 
soil quality, decreased agricultural production and social costs incurred by a locality, such as 
those resulting from the fly-in fly out culture of mine workers, and the impact of an encroaching 
mine on a once economically viable town. While the mining company concerned may have 
committed to meeting the costs of the permit for the resource, and perhaps also rehabilitation 
of the area, it is unlikely to meet the full costs attributable to the mine. The monitoring process 
will allow for better feedback on these costs and ensure that they are borne by the resource 
extraction company. 

The level of incorporation of science into good governance is dependent upon appropriate 
governance structures, and ‘factors that result in good governance can encourage integration 
of science.’81 Commentators argue that environmental assessment procedures under models 
of environmental governance is not good governance as the underlying, two-stage model of 
science on which environmental assessment procedures are based – scientists discover the facts 
and politicians make decisions – is seriously flawed. They suggest that ‘a better model for the 

74 Avissar, Roni and David Werth, ‘Global hydroclimatological teleconnections resulting from tropical deforestation’ 
(2005) 6 Journal of Hydrometeorology, 134.

75 In a paper published in Nature, Rockström et al identified the biophysical thresholds for 9 earth-system processes 
which, if exceeded, could generate unacceptable environmental change; they proposed a framework of planetary 
boundaries to define ‘the safe operating space for humanity with respect to the Earth system.’ These biophysical 
processes are: climate change; rate of biodiversity loss (terrestrial and marine); interference with the nitrogen and 
phosphorus cycles; stratospheric ozone depletion; ocean acidification; global fresh-water use; change in land use; 
chemical pollution; and atmospheric aerosol loading. See Johan Rockström et al, ‘A Safe Operating Space for 
Humanity’ (2009) 461(24) Nature 472. 

76 Gale, above n 1, 272. 
77 Linda Godfrey, ‘Ecosystem Governance and the Trialogue Debate: An Overview of the Trialogue Relationship and 

the Engagement along Interfaces’ in Anthony Turton, Hanlie Hattingh, Gillian Maree, Dirk Roux, Marius Claassen 
and Wilma Strydom (eds), Governance as a Trialogue: Government-Society-Science in Transition (Springer 2007) 
325; see also P Wilderer, ‘Sustainable water resource management: the science behind the scene’ (2007) 2(1) 
Sustainability Science 1–4 regarding water resource management and the incorporation of science. 

78 Godfrey, above n 77, 325–6.
79 Sybille van den Hove, ‘A Rationale for Science-Policy Interfaces’ (2007) 39 Futures 807, 808. 
80 Convention on Biological Diversity, Report on progress of the consultative process to assess the need for, 

modalities of, and options for an international mechanism of scientific expertise on biodiversity. Note by the 
Executive Secretary, UNEP/CBD/COP/8/INF/3, 10 March 2006.

81 Edward Morgan, Governance arrangements and the use of science in water resource management in South East 
Queensland; Issue Paper, (Urban Research Program, Griffith University 2013), 4. 
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involvement of scientists in public policy debates is that of being participants in particular 
interest groups, rather than as supposedly unbiased consultants to decision-makers.’82

With a greater focus on public participatory governance, science funding and research 
directions are at risk of becoming more heavily influenced by industry and private corporate 
interests. It is important that governance structures are aware of such interests and have 
appropriate structures to ensure that the process remains objective: ‘Science aspires to an ideal 
of serving society; as the world changes the governance of science may have to change as 
well.’83

VII. CONCLUSION

What law does is to allow a society to choose its future. Law is made in the past, to be applied in 
the present, in order to make society take a particular form in the future. Law carries society’s 
idea of its own future from the past into the future.84

Several reports into the economic effects of climate change have recently identified the 
exponential risks facing communities across the globe.85 Recent natural disasters in Queensland 
from flooding and from cyclones have evidenced the huge public costs associated with these 
risks. Australian taxpayers, nationally, were forced to contribute to the damage bill from 
those disasters. The off-balance sheet externalities that have been conveniently ignored by 
governments are surfacing with increasing recurrence and are suggested as the reason for 
diminishing household spending capacity, as more income is used for insurances and utilities 
and rising costs. Political rhetoric evincing a solution based on green-tape reduction is therefore 
short-sighted, and lacks a comprehensive approach to effective governing and to the real 
determination of costs.

Current environmental law and governance focuses on the quest for control over nature 
rather than the protection and understanding of the interconnected ecosystems and human 
society’s reliance upon it. The greater majority of environmental governance is focused upon 
natural resource management and does little more than to govern the rate of natural resource 
extraction and environmental destruction. Our current global ecological crisis forces us to 
reconsider the culture of modernity that informs environmental governance and to consider the 
importance of recognising and protecting the economic, social and spiritual value of our natural 
environment.86 The global, interconnected nature of environmental issues, such as climate 
change and biodiversity loss, transcends state boundaries and indicates that state environmental 
law and governance must be restructured to give more scope for global decision-making as well 
as local87 to ensure a continuing ‘safe operating space for humanity.’88

82 G Stoker, Why Politics Matters: Making Democracy Work (Palgrave Macmillan, 2007) 139.Why Politics Matters: Making Democracy Work (Palgrave Macmillan, 2007) 139.Why Politics Matters: Making Democracy Work
83 Morgan, above n 81, 5.
84 Philip Allott, ‘The True Function of Law in the International Community’ (1998) 5(2) Indiana Journal of Global 

Legal Studies 391, 399.
85 Stern, above n 28; Garnaut, above n 27; The Australian Academy of Science, The Science of Climate Change

(2010); World Bank, Turn down the heat : why a 4°C warmer world must be avoided (World Bank, 2012).Turn down the heat : why a 4°C warmer world must be avoided (World Bank, 2012).Turn down the heat : why a 4°C warmer world must be avoided
86 Arran Gare ‘Towards an Environmentalist Grand Narrative in B Gleeson and N Low (eds) Governing for the 

Environment – Global Problems, Ethics and Democracy (Palgrave 2001). 
87 Stoker, above n 82, 15.
88 Rockström et al, above n 75, 472.
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COLONISATION WITHOUT EXPLOITATION: 
THE QING POLICIES IN TAIWAN DURING THE 

HIGH QING PERIOD (1684−1795)

RUIPINGRUIPINGR  YE*

ABSTRACT

The Taiwan aborigines lived on Taiwan for thousands of years until the arrival of the Dutch 
in the early 17th century, and Taiwan was since occupied by successive rulers foreign to them. 
Taiwan was ruled by the Qing empire from 1684 to 1895, and this paper focuses on the so 
called ‘High Qing’ period, 1684-1795. This paper argues that the Qing annexed Taiwan for 
security considerations, and these considerations had shaped the Qing policy-making, such 
as in the areas of migration policies and land development policies. The paper further argues 
that the Qing treated the submitted aborigines as equal subjects and protected them from the 
exploitation of the Han settlers where possible. To the non-submitted aborigines, the Qing 
adopted a segregation policy that strictly left them alone. These policies were made under the 
overarching principle of maintaining the social stability of Taiwan. Overall, this paper argues 
that the Qing colonization of Taiwan did not purport to exploit the land or its peoples and the 
policies were not exploitative. 

This paper presents the early findings of my PhD study, which will focus on the aboriginal 
land tenure in Taiwan during the Chinese Qing and the Japanese colonial periods.

I. INTRODUCTION

Taiwan’s aborigines have lived on Taiwan for at least thousands of years, although exactly 
when they arrived and where they came from is unclear.1 Before the Dutch colonisation of 
Taiwan in 1624, the island and its peoples remained relatively isolated, although not unknown 
to Taiwan’s neighbour, the successive Chinese states and empires.2 From 1624 onwards, 
Taiwan was colonised by different forces, all with different legal systems: the Dutch East India 
Company (1624−62) in the south, concurrently with the Spanish in the northern tip of the island 
(1626−42); the Chinese Ming loyalist Zheng Chenggong (known to the west as Koxinga) and 
his descendants (1662−83); the Chinese Qing Empire (1684−1895); and the Japanese Empire 
(1895−1945). Taiwan was handed back to the Republic of China in 1945 upon Japan’s defeat 
in World War II.

Although the aborigines started losing their land from the inception of the first colonisation 
period, the land loss accelerated under Japanese rule. When the Qing ceded Taiwan to Japan 
after its two-century rule, the aborigines were still in control of two-thirds of the island.3 In 

 * PhD candidate at the Victoria University of Wellington. I thank my supervisors Professor Richard Boast and 
Professor Tony Angelo, and Duncan Campbell, Senior Lecturer of ANU, for reading the drafts and providing 
feedback. I also thank the anonymous referees for their insightful comments and very helpful suggestions.

 1 Chien-Chao Hung, A History of Taiwan (IL Cerchio Iniziative Editoriali via Gambalunga, 2000) 5.
 2 Chinese records of as early as the 3rd and the 7rd and the 7rd th centuries referred to Taiwan, albeit under different names. See 

Hung, ibid, 11; and Wen-Hsiung Hsu, ‘From Aboriginal Island to Chinese Frontier: The development of Taiwan 
before 1683’, in Ronald G Knapp (ed) China’s Island Frontier: Studies in the Historical Geography of Taiwan 
(University Press of Hawaii, 1980) 3, 5.

 3 Yosaburo Takekoshi Japanese Rule in Formosa (translated by George Braithwaite) (Longmans, Green and Co, 
1907) 218.
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contrast, fifty years of Japanese colonisation saw most aborigines displaced and confined to 
small areas of aboriginal reserves, measuring about one-eighth of their earlier holdings.4

The land laws and policies adopted by the Qing and the Japanese governments in dealing 
with aboriginal land, and the extent to which these laws and policies were shaped by the legal 
systems of the colonisers, is the subject of my PhD study. This paper focuses on the policy 
aspects of the Qing colonisation of Taiwan during the reigns of the Kangxi (r 1662−1722), 
Yongzheng (r 1723−35) and Qianlong (r 1736−95) emperors – a period known as ‘High Qing’, 
during which the Qing state was at its strongest and most expansive. 

Part II of this paper briefly introduces Taiwan and its aborigines, and the colonisation of 
Taiwan before the Qing takeover. Part III examines the purpose of Qing annexation of Taiwan, 
and the High Qing’s Taiwan migration and land settlement policies. It argues that the only 
concern of the Qing Government in Taiwan was security: the strategic importance for the defence 
of coastal China and the stability of the island. This consideration dictated Qing policy making 
regarding the colonisation of Taiwan. Part IV examines the High Qing policies concerning 
Taiwan’s aborigines and argues that the Qing dynasty treated the submitted aborigines and the 
Han settlers as equal subjects. Under this non-discriminatory policy, the Qing dynasty accorded 
the submitted aborigines protection for land rights where necessary, while segregating the non-
submitted aborigines to maintain stability at the frontier. This paper concludes that the Qing 
dynasty colonisation of Taiwan did not purport to exploit the land or its peoples, and its policies 
were non-exploitative of the aborigines and their lands. 

II. TAIWAN BEFORE THE QING RULE RULE R

A. Taiwan’s Aborigines
The Taiwan aborigines are Austronesians, and are believed to be the ancestors of New Zealand 
Maori.5 According to the general areas of habitation, the indigenous peoples were classified 
in two major types: Pingpu (平埔plain/lowland aborigines) and Gaoshan (高山mountain/
highland aborigines). Fourteen lowland groups and nine major highland groups have been 
identified.6 Each group had distinct cultures and languages, and occupied different regions of 
the island,7 but they also had some common characteristics such as tattooing, head hunting and 
mana worship.8 A major group could have a few subgroups which lived in different villages. 
Within the villages were clans, and within clans kin groups and families. The main political unit 
was at the village level, where the most powerful made himself the chief; some chiefs might 
have ruled over a few villages.9 The villages were constantly at war with each other.10

 4 Lin chiou-mien 林秋绵 ‘The Evolution and Influence of Aboriginal Land Policies in Different Periods in Taiwan’ 
台湾各时期土地政策演变及其影响之探讨2 [2001] Journal of Taiwan Land Research 23, 32.

 5 See Kent Atkinson ‘Maori ‘Made in Taiwan’, According to New DNA Analysis’ (10 August 1998) Royal 
Society of New Zealand <http://www.royalsociety.org.nz/1998/08/10/maori-made-in-taiwan-according-to-new-
dna-analysis/>; ‘Language Links Maori to Taiwan’, 24 January 2009 <http://www.stuff.co.nz/national/807540/
Language-study-links-Maori-to-Taiwan>. See also ‘Mitochondrial DNA Provides a Link between Polynesians 
and Indigenous Taiwanese’ (2005) 3(8) PLoS Biol; ‘Pacific People Spread From Taiwan, Language Evolution, 
Study Shows’ (27 January 2009) Science Daily <http://www.sciencedaily.com/releases/2009/01/090122141146.
htm>; Patrick Gower, ‘DNA questions Pacific Origins’ (19 July 2000) New Zealand Herald <http://www.nzherald.
co.nz/nz/news/article.cfm?c_id=1&objectid=144542>. I thank the anonymous referee for drawing the three latter 
articles to my attention. 

 6 See I-shou Wang ‘Cultural Contact and the Migration of Taiwan’s Aborigines: A historical perspective’ in Knapp, 
above n 2, 31, 32–4. At present the Taiwan Government recognises 14 aboriginal groups, most of them being 
highland aborigines. See Republic of China Yearbook (Executive Yuan, Republic of China, 2012) 27–33.Republic of China Yearbook (Executive Yuan, Republic of China, 2012) 27–33.Republic of China Yearbook

 7 See Wang, ibid, 32–4. 
 8 Hung, above n 1, 6−7. Hung does not provide a definition for mana. For Maori, mana refers to ascribed and 

achieved prestige, influence, honour and authority which underpinned all actions within Maori society. Maori 
focused on maintaining, protecting and enhancing their individual and collective mana or honour. See Hirini Moko 
Mead Tikanga Maori: Living by Maori Values (Huia, Wellington, 2003). Thanks are due to the anonymous referee 
for providing this definition and the reference.

 9 See Tonio Andrade, How Taiwan Became Chinese: Dutch, Spanish and Han Colonization in the Seventeenth 
Century (Columbia University Press, 2008) 29.

10 Ibid, 64.
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The indigenous people’s livelihood was deer hunting, although Chinese travellers before 
the Dutch period also recorded primitive horticulture activities.11 The land tenure practised by 
the indigenous people was not recorded. Scholarly attempts to reconstruct the aboriginal land 
tenure system before colonisation show that the plains aborigines had land ownership patterns 
similar to one another, although detailed arrangements varied from group to group.12 The 
villages arranged their settlements in concentric rings, from inner to outer: the enclosed village, 
the farmland, hunting and fishing grounds, and distant hunting grounds. Within the village 
were house sites which belonged to kin groups semi-permanently, and central areas, shrines 
and other facilities which were common property. Farmlands belonged to kin groups who had 
exclusive rights of usufruct during each cropping rotation, but the fallow fields belonged to the 
clan or the village. Hunting and fishing grounds usually belonged to clans or the whole village 
collectively. Villages also claimed exclusive rights to the outer ring of distant hunting grounds, 
but the rights might have been difficult to enforce, and this could be what was later regarded 
as ‘wasteland’.

B. Taiwan Colonisations before the Qing Annexation
In a brief span of 60 years, Taiwan was colonised by three different forces: the Dutch, Spanish, 
and the Zheng family. The Dutch and Spanish colonisations were both relatively brief, and their 
impacts were limited in space and time − especially the Spanish. The Zheng rule was also brief, 
but it had set the foundation for Taiwan to be a Chinese territory and had important impacts on 
the development of Taiwan. 

The Dutch colonisation (1624−62) was achieved through the operation of the Dutch East 
India Company and incidental to its establishment of a trading base in Taiwan. The Dutch East 
India Company, after setting up a base in south-west Taiwan, eventually subjugated the nearby 
aborigines, recruited Chinese farmers from mainland China, and was able to extract substantial 
profits from Taiwan.13

In 1626 the Spanish established a small base in the north. There seemed, however, to be no 
intention of colonial expansion. The primary purpose of the Spanish appeared to be protection 
of their trading ships; the secondary purpose was to convert the natives to Christianity.14 The 
Dutch ousted the Spanish in 1642, and expanded their influence to the west coast and the 
former Spanish forts in the north.15 However, Dutch effective control was confined to the areas 
in the immediate vicinity of their base.16

In the meantime, China went through dynastic changes. The Chinese Ming dynasty collapsed 
in 1644. The Qing dynasty, whose rulers were the Manchus, established its rule over China. In 
1662, Zheng Chenggong, a loyalist to the Ming house, defeated the Dutch. Zheng Chenggong 
continued fighting against the Qing dynasty in southern China after the collapse of the Ming 
dynasty, and established the first formal government in Taiwan with one prefecture and two 
districts. The Zheng regime used Taiwan as a military base for recovery of mainland China from 
the Qing dynasty to restore Ming rule. Apart from encouraging migration from mainland China 
to develop new farming lands, the Zhengs also established military colonies where the soldiers 
farmed when not training. The military colonies were the ‘most extensive and systematic’ land 
development in Taiwan at the time.17 Although the Zhengs respected aboriginal land rights 
on farm lands and recognised that all land in Taiwan belonged to the aborigines, no record of 

11 See Chen Di, ‘An Account of the Eastern Barbarians’ (1603), as translated in Laurence G Thompson ‘The Earliest 
Chinese Eyewitness Accounts of the Formosan Aborigines’ (1964) 23 Monumenta Serica 163, 173. 

12 The following information is taken from the reconstruction in John Robert Shepherd, Statecraft and Political 
Economy on the Taiwan Frontier, 1600–1800 (Stanford University Press, 1993) 240–2.

13 For details of the Dutch colonisation in Taiwan, see, in general, Andrade, above n 9.
14 George M Beckmann, ‘Brief Episodes – Dutch and Spanish Rule’ in Paul KT Sih (ed), Taiwan in Modern Times (St 

John’s University Press, 1973) 31, 43. Also see W G Goddard, Formosa: A Study in Chinese History (MacMillan, 
1966) 53.

15 See Beckmann, above n 14, 45; and Goddard, above n 14, 54.
16 Wang, above n 6, 35. Also see Laurence M Hauptman and Ronald G Knapp, ‘Dutch−Aboriginal Interaction in 

New Netherland and Formosa: An Historical Geography of Empire’ (1997) 121(2) Proceedings of the American 
Philosophical Society 166, 175; Hung, above n 1, 28.

17 Hsu, above n 2, 25.
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compensation for appropriating aboriginal land has been found.18 The development of land by 
settlers and the military camps inevitably caused friction − even military conflict − with the 
aborigines.

Under Zheng regime, the Han Chinese population in Taiwan increased by about 70,00019 and 
the settlements extended from south-western Taiwan to most of the western and northern low 
lands.20 The Zhengs established Chinese style government, introduced Chinese education and 
civil examination systems, and they built Confucian temples and promoted Chinese religion.21

By 1683, when Zheng Chenggong’s grandson surrendered Taiwan to the Qing dynasty, the 
Chinese population was twice that of the aborigines, and Taiwan had become ‘part of China 
ethnically, socially, culturally and institutionally’.22

Such was the state of affairs in Taiwan when the Qing took over the island.

III. SECURITY CONCERNS: FAR-REACHING

A. Security Paramount
Scholars used to hold the view that Taiwan was a territory neglected by the Qing Government.23

It is now argued, however, that the Qing policies were shaped by two overwhelming concerns: 
control and revenue.24 This paper takes that view further, and argues that if maintaining law 
and order in Taiwan and revenue were placed at two ends of a scale, considerations of security 
weighed considerably more than revenue concerns. This ‘security first’ principle played an 
important role in the policy making during the High Qing period and in the non-exploitative 
nature of Qing policies.

The local and national events that occurred before the annexation of Taiwan largely 
contributed to the security considerations of the Qing court. Taiwan was the last Ming resistant 
stronghold to be conquered by the Qing dynasty after 40 years of military campaigns and 
failed peace negotiations. Before the conquest of Taiwan, the Qing dynasty had spent much 
time and large resources in pacifying the rebellions of the Three Feudatories in south and 
southwest China.25 The Qing dynasty was anxious to prevent Taiwan from becoming a base for 
rebellions after annexation. The Qing dynasty did not consider the economic potential Taiwan 
might possess. In fact, after the surrender of Taiwan by the Zhengs, one view in the Qing court 
was to withdraw all Chinese subjects and to abandon the island.26 The then Fujian Maritime 
Commander Shi Lang, who had led the successful expedition to Taiwan, argued for retention 
of the island. Shi Lang’s view focused mainly on defence and security. Shi Lang argued that 
Taiwan was the shield for the coastal provinces, and if abandoned, it could become a bandits’ 
lair, or be reoccupied by the ‘red-hairs’ [the Dutch], and thus threaten the Empire’s security.27

Recognising then that Taiwan was strategically important, the Kangxi Emperor adopted 
Shi Lang’s view and annexed Taiwan in 1684.28 Ironically, only a few months before, the 
Kangxi Emperor had rejected his officers’ recommendation to award another honorary title to 
the Emperor to celebrate the conquest of Taiwan. The Emperor opined that ‘Taiwan lies over 

18 Shepherd, above n 12, 94.
19 From 50,000 to 120,000. Ibid, 96. Hsu, above n 2, 23, estimates the Chinese population to be at least 100,000 

during the Zheng rule. Goddard has a much larger number of Han Chinese population, at 400,000. See Goddard, 
above n 14, 89.

20 Wang, above n 6, 39.
21 See Hung, above n 1, 99–102 for details.
22 Ibid, 125. This statement should be qualified to apply to the part of Taiwan under Zheng control, rather than the 

whole Taiwan.
23 See the review of this view in Shepherd, above n 12, 3.
24 Shepherd, ibid, 5 and 408.
25 The rebellions of the Three Feudatories lasted from 1673 to 1678.
26 Lian Heng 连横(1918) 台湾通史, Comprehensive History of Taiwan (Taiwan Yinhang, Taiwan Wenxian Congkan 

128, 1962) 59.
27 Shi Lang, ‘A Memorial Requesting for Annexation of Taiwan’, recorded in Gao Gongqian 高拱乾(1696) 台湾府

志Gazetteer of Taiwan Prefecture (Taiwan Yinhang, Taiwan Wenxian Congkan 65, 1960) 231–4.
28 See 清圣祖实录选辑Selected Veritable Records of the Kangxi Emperor, (Taiwan Yinhang, Taiwan Wenxian 

Congkan 165, 1963) 131 (‘Veritable Records of Kangxi’).
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the seas and does not matter much.’ The Emperor concluded that ‘Taiwan is no bigger than a 
pebble. Nothing is gained by obtaining it and nothing is lost by not obtaining it’.29

These seemingly contradictory views to some degree highlight the Emperor’s gradual 
realisation of Taiwan’s importance. More importantly, they revealed the Emperor’s view that 
Taiwan was important in a defence and security sense, but otherwise of little significance. 
Similarly, the Qianlong Emperor repeatedly emphasised to his officials that Taiwan was the 
‘important coastal frontier territory’ (haijiang zhongdi海疆重地) and ‘the important fence line 
of the five coastal provinces’.30

The fact that no consideration was given to Taiwan apart from security was illustrated clearly 
in the administrative system in Taiwan. Military forces of 8,000 soldiers were placed to guard 
important ports.31 In contrast, civil administration was maintained at a minimum level, with 
few changes from the Zheng period, and by a handful of civil officials. After annexation, the 
administration was ‘business as usual’ (zhaojiuadministration was ‘business as usual’ (zhaojiuadministration was ‘business as usual’ ( 照旧), with minor changes.32 The Qing dynasty 
established the Taiwan Prefecture, which had been the Chengtian 承天Prefecture under the 
Zhengs. Three districts were established under the prefecture: Zhuluo 诸罗district being the 
Zheng’s Tianxing 天兴district, and Fengshan 凤山district being the Zheng’s Wannian 万年
district. As was the common practice of the Qing dynasty, another district, Taiwan District, was 
established at the government seat of the Prefecture. 

The civil administration changed very little during the century of rule of the High Qing 
period. The only expansion was in 1723, the first year of the Yongzheng reign, when Zhuluo
district was subdivided, resulting in the creation of Zhanghua district. Although the Yongzheng 
reign was seen as the active colonisation period, the subdivision had been recommended by 
the Zhuluo magistrate Zhou Zhongxuan in 1717, who had reasoned that the district was too 
vast to be effectively controlled, and would allow the disorderly to hide from the law.33 This 
recommendation was repeated by the Imperial Inspector to Taiwan in 1723 and was accepted 
by the court.34

Thus the national and local situation resulted in the Qing court’s placing the security 
of the coastal provinces and the overall stability of Taiwan as the main priority over other 
considerations regarding the colonisation of Taiwan. The Qing court therefore annexed Taiwan 
solely for security reasons, and the administrative system in Taiwan operated under the ‘security 
is paramount’ principle. 

B. Effects on Policy Making
The effects of the ‘security first’ principle were manifested in a number of areas of policy-
making, notably in the migration and the land development policies.

1. Migration Policies
Throughout the High Qing period, the Government restricted migration from mainland China 
to Taiwan, with the occasional relaxing of the policy. These fluctuating policies are often seen 
as reflecting the Qing court’s changing attitude towards the colonisation of Taiwan, but in 
reality, they were heavily influenced by the ultimate goal of maintaining stability.

After annexation, migration to Taiwan was restricted. Regulations passed in 1684 required 
those men who wished to cross the strait to Taiwan to obtain approval from the local authority 
of their origin, and they were not allowed to take their wives or families, ‘for fear that pirates, 
[Zheng] remnants, and rebels might make Taiwan an anti-government base’.35 Over the century, 
although the restriction on family reunion migration was relaxed at times,36 the recurring theme 

29 Ibid, 129.
30 For example, see 清高宗实录选辑Selected Veritable Records of the Qianlong Emperor (Taiwan Yinhang, Taiwan Selected Veritable Records of the Qianlong Emperor (Taiwan Yinhang, Taiwan Selected Veritable Records of the Qianlong Emperor

Wenxian Congkan 186, 1964) 36 (‘Veritable Records of Qianlong’).
31 See Veritable Records of Kangxi, above n 28, 165.
32 This fact is well recognised by scholars, for example, see Hung, above n 1, 128–9.
33 Zhou Zhongxuan周钟瑄 (1717) 诸罗县志Gazetteer of Zhuluo (Taiwan Yinhang, Taiwan Wenxian Congkan 141, 

1962) 50.
34 清世宗实录选辑Selected Veritable Records of the Yongzheng Emperor (Taiwan Yinhang, Taiwan Wenxian 

Congkan 167, 1963) 3–4 (‘Veritable Records of Yongzheng’).
35 Shepherd, above n 12, 142–3.
36 Ibid, 143, Table 6.2 ‘Family Migration to Taiwan: Policy Fluctuations, 1684–1788’.
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in the regulations was an attempt to contain unapproved travel and to punish illegal crossings 
from the mainland to Taiwan.37 Such regulations were categorised as ‘maritime defence’, again 
highlighting that the primary purpose of the regulations was for defence and security. 

The Yongzheng Government promoted land development across the empire. In 1727 the 
Fujian Governor reported that ‘[Taiwan’s] population does not grow, and the land has much 
wasteland’, and he recommended adopting family reunion migration policies. Despite being 
regarded as pro-colonisation of Taiwan,38 the Emperor was still reluctant to lift the ban, 
and leaned towards the Ministry of Revenue’s reasoning that such relaxation might cause 
‘disturbance’ (zirao‘disturbance’ (zirao‘disturbance’ ( 滋扰) among the people.39 Sixty years later, when the Qianlong Emperor 
was alarmed by the Lin Shuangwen uprising,40 the Emperor revisited this particular decision of 
the Yongzheng Government, and reasserted that ‘Taiwan is an important maritime territory, and 
that was why the settlers were not allowed to bring families with them.’41

Therefore, although some officials recognised the economic benefits Taiwan might offer, 
the Qing Court discouraged, rather than facilitated, the Han migration and colonisation of 
Taiwan, favouring social stability considerations. 

2. Land Development Policies
With migration being officially restricted, the development of new farming lands was also 
discouraged. Despite this policy, illegal migrants continued to arrive and sought to open 
new farming land, although the growth of newly opened land was slow. The Zheng record 
of cultivated land (shigeng tianyuan实耕田园) at the time of surrender was 30,054.16 jia of 
government-owned and private-owned land,42 and an uncertain amount of military land.43 The 
Qing record of total cultivated land in 1683 was 18,494 jia甲.44 It took 26 years (1684–1710) 
for the settlers to bring the cultivated land up to 30,109 jia, which was about the high point 
level at the end of the Zheng period, including 11,655 jia newly opened land registered for 
taxation.45

The early land policy during this period was unclear. One view is that after annexation, the 
Qing Government recognised the property rights of the aborigines, and forbade Han settlers to 
open the lands without government approval.46 It was possible that in the first few years, there 
was no positive protective policy in place, because the land was vast and the problems caused 
by the Han settlement had not caused alarm to the Government.47 However, with increasing Han 
development of aboriginal land, in about 1704, the Taiwan-Xiamen Intendant Wang Minzheng 
decreed that settlers must obtain government permission before opening aboriginal land, and 
the local officials were required to investigate the costs and benefits for the Han settlers and the 
aborigines before deciding whether to issue any permit.48 The decree saw newly registered land 
decreased from a few hundred jia per year to a few dozen jia per year during the years from 
1703 to 1723 (except in 1716 and 1717).49

37 See the collection of regulations in 清会典台湾事例Collection of Qing Institutes and Precedents on Taiwan
(Taiwan Yinhang, Taiwan Wenxian Congkan 226) 30–2 (‘Qing Institutes Taiwan Precedents’).

38 See Shepherd, above n 12, 261.
39 Veritable Records of Yongzheng, above n 34, 19–20.
40 The Lin Shuangwen uprising was one of the three largest Han settler uprisings which occurred in Qing Taiwan. 
41 Veritable Records of Qianlong, above n 30, 474.
42 福建通志台湾府Comprehensive Gazetteer of Fujian, Taiwan Prefecture (Taiwan Yinhang, Taiwan Wenxian 

Congkan 84, 1960) 164 (‘Fujian Taiwan Gazetteer’). One jia is about 0.97 hectares. 
43 There was no record of the area of the Zheng military land. See Shepherd, above n 12, 99.
44 Fujian Taiwan Gazetteer, above n 42, 164; and Gazetteer of Taiwan Prefecture, above n 27, 115. The reduction of 

cultivated land could have been the result of the abandonment of land by the farmers as well as the expulsion of 
the Han migrants.

45 See Zhou Yuanwen 周元文(1718) 重修台湾府志Revised Gazetteer of Taiwan Prefecture (Taiwan Yinhang, 
Taiwan Wenxian Congkan 66, 1962) 160.

46 Hong-chein Yang and Ai-Ching Yen 杨鸿谦，颜爱静, ‘The Study on Institutional Change of Siraya’s Land Rights 
for Taiwan’s Plains Aborigines in the Ching Era’ 清代台湾西拉雅族番社地权制度之变迁 (2003) 6:1 Journal of 
Taiwan Land Research 17, 31–2.

47 Lian, above n 26, 418. See also Shepherd, above n 12, 244.
48 Lian, ibid, 419. See also Shepherd, ibid, 244, citing Inō Yoshinori Taiwan Bansei Shi (History of Aborigine Policy (History of Aborigine Policy (

in Taiwan) Taipei: Taiwan Sōtufu, 76. Shepherd believes that the decree mentioned by Inō no longer exists. 
49 See the statistics in Liu Liangbi 刘良壁(1742) 重修台湾府志, Revised Gazetteer of Taiwan Prefecture (Taiwan 

Yinhang, Taiwan Wenxian Congkan 74, 1961) 129–55.
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It appeared that the development of aboriginal land was forbidden at a later stage, because 
in 1724, the leading pro-colonisationist Lan Dingyuan mentioned in an essay that ‘the 
development of aboriginal land was not allowed’.50 A decree the same year which lifted the 
ban for settlers to lease aboriginal land implied a similar message.51 The Yongzheng Emperor 
promoted empire-wide land developments,52 and Taiwan was inevitably affected. However, the 
promotion of colonisation was less determined than in China proper, and was comparatively 
short-lived. In 1724, the Yongzheng Emperor decreed that ‘if the aboriginal deer hunting 
grounds of Taiwan, Fujian province, are idle and can be cultivated, order the local officials to 
make it known (xiaoyumake it known (xiaoyumake it known ( 晓谕) that the aborigines are free to lease it (tingren gefan zuyu听任各
番租与) to the Han for cultivation’.53 The decree itself did not purport to coerce the aborigines 
to change the uses of their land or to lease their hunting grounds to the settlers. But the effects 
of this policy were manifested in the amount of land developed in the years following 1728. 
In the three years from 1728 to 1730, land development activities increased manifold. In 1728 
alone, 16,337 jia of newly opened land was registered for taxation. In 1729 and 1730, the area 
of newly opened land decreased to 3,351 jia and 1,736 jia respectively – a notable decrease, 
but still significantly higher than that of previous years. The development of aboriginal land 
returned to a minimum level in 1730, which must have been the result of a reverse in policy.54

The reason for the policy reverse may have been the ensuing disputes and conflict between the 
settlers and the aborigines.55

The Qianlong Emperor took a more firm stance than his two predecessors. Although he 
promoted land development across the whole of the Empire, as soon as the Emperor ascended 
the throne, the decision was made to prevent land development in Taiwan in order to not ‘cause 
trouble and disturbance’.56 Consequently, in 1737 (the second year of the Qianlong reign), an 
edict was issued which forbade settlers from purchasing aboriginal land. Furthermore, those 
who had encroached on aboriginal land were ordered to return the land to the aborigines, in 
order to ‘eradicate disturbance’.57 The same policy was reiterated in 1758.58

Furthermore, in 1744, a decree was issued to investigate the land development by military 
officials and to forbid such development because it had caused ‘disputes between the settlers and 
the aborigines’ and was ‘not the way to maintain peace with the aborigines and the settlers’.59 In 
1746, a decree was issued to penalise settlers who purchased (simai私买) aboriginal land.60  

The anti-colonisation policy that the Qianlong Emperor adopted was due to his concern 
about and focus on security and stability, which was illustrated in one of his discussions with his 
officers in 1744. When the Imperial Inspector to Taiwan d recommended policies be adopted to 
encourage land development, the Emperor dismissed such an approach as being of ‘small benefit 
and big detriment’, the detriment being the trouble that might be caused by disorderly migrants.61

This was despite the fact the Taiwan had become the granary of Fujian Province and regularly 
exported rice to relieve the food shortages there.62

In summary, although the Qing Court eventually recognised the economic potential of 
Taiwan, it did not encourage, and most of the time restricted, the Han development of the 

50 Lan Dingyuan 蓝鼎元 平台记略, Brief Accounts of the Pacification of Taiwan, (Taiwan Yinhang, Taiwan Wenxian 
Congkan 14, 1958) 54.

51 Shepherd also holds the view that the land development policy was tightened in the late Kangxi era. See Shepherd, 
above n 12, 257.

52 As was evidenced in an edict issued in 1729, recorded in Liu, above n 49, 27–8. Also see Madeline Zelin, ‘The 
Yung-cheng Reign’, in Willard J Peterson (ed), The Cambridge History of China Vol 9 Part One: The Ch’ing 
Empire to 1800 (Cambridge University Press, 2002) 183, 215–18.

53 Qing Institutes Taiwan Precedents, above n 37, 43.
54 Lian mentions that later the policy was reversed. See Lian, above n 26, 66.
55 See Lian, above n 26, 42. Lian described the disputes that transpired.
56 See Veritable Records of Qianlong, above n 30, 1.
57 Ibid, 9.
58 Ibid, 118.
59 Qing Institutes Taiwan Precedents, above n 37, 43–4.
60 Ibid, 44.
61 Veritable Records of Qianlong, above n 30, 38.
62 In 1729, the Yongzheng Government decided to transfer 49,000 shi of grains (one shi is about 103.6 litres) from 

Taiwan to Fujian, and this was made a precedent to be followed in later years. See Veritable Records of Yongzheng, 
above n 34, 28.
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land and exploitation of the resources. This was primarily because land development caused 
disputes between the aborigines and the settlers, and thus risked social stability.

IV. SUBMITTED AND NON-SUBMITTED ABORIGINES: DIFFERENTIATION
OF ETHNIC GROUPS

The Qing dynasty treated all who submitted to its rule as ‘children’ of the Emperor and subjects 
of the heavenly dynasty (tianchao天朝), and did not seem to discriminate against the aborigines. 
The Fujian Maritime Commander, Shi Lang, when arguing against withdrawing the Han settlers 
to the mainland and abandoning the island and its aborigines, claimed that ‘the aborigines 
(tufan土番) and the subjects (renmin人民, referring to the settlers) were both [the empire’s] 
children’.63 Similarly, the Qianlong Emperor stated that ‘the settlers and the aborigines are both 
[the empire’s] children, and there should not be [any] discrimination’.64

Under the general principle of non-discrimination, the Qing Court did, however, differentiate 
between different ethnic groups. First, there was the distinction between ‘min’ 民and ‘fanand ‘fanand ‘ ’番. 
Min is often translated as ‘commoners’ and has a meaning of ‘subjects’, but given that the Qing 
recognised the aborigines who paid tax as subjects, min here specifically referred to the Han 
settlers, a category different from the fan, which is the term the Qing used for aborigines.

The Qing also divided the aborigines into two broad categories: shufan熟番 (‘cooked’ 
aborigines) and shengfan生番 (‘raw’ aborigines). The ‘cooked’ aborigines were those who 
adopted and were acculturated to Han culture, submitted to the Qing Government, and paid 
taxes. At the time of annexation, Fengshan district had eight ‘cooked’ aboriginal villages, and 
Zhuluo district had 34 ‘cooked’ aboriginal villages.65 In contrast, the so-called ‘raw’ aborigines 
retained their traditional way of life and did not submit to the Qing Government. Later, some 
‘raw’ aborigines submitted to the Qing Government, and were called guihua shengfan归化生
番 (submitted ‘raw’ aborigines).

The settlers and the submitted aborigines however, were subjected to different tax 
obligations. The Han paid land tax for land that they owned or cultivated,66 as well as a head 
tax on adult males. The aborigines were exempted from land tax, but were subject to the head 
tax. For some time, the aboriginal head tax rate was higher than that of the Han, and aboriginal 
females also paid head tax. Local officials argued that since the aborigines submitted, they were 
equal subjects and should pay the same rate of head tax as the Han. Laws were subsequently 
passed during the Yongzheng reign (1725) to exempt aboriginal females from head tax,67 and 
during the Qianlong reign (1737) to reduce the tax rate to the level of Han rate.68

Although the Qianlong Emperor claimed that there was no discrimination, because of the 
disadvantaged position the aborigines were often in, the Qing Court adopted policies that 
attempted to protect the weaker party (the aborigines) from the exploitation by the stronger Han 
settlers. For example, the Zhuluo District Magistrate, Zhou Zhongxuan (1714–1719), lamented 
the cheating, bullying and exploitation the aborigines suffered at the hands of the Han settlers 
and yamen clerks, and urged the adoption of policies to ‘relieve the suffering of the aboriginal 
subjects’.69 Similarly, the Taiwan Circuit Intendant, Chen Bin (1710–15), observed the loss 
of livelihood by the aborigines and asked, ‘are [the aborigines] alone not the children of the 
heavenly dynasty?’ Chen Bin argued for the protection of aboriginal land rights and that the Han 
development of aboriginal lands be forbidden, whether such lands were deer hunting grounds 

63 Shi, above n 27, 232.
64 Selected Veritable Records of Qianlong, above n 30, 6.
65 Chen Wenda 陈文达(1719) 凤山县志Gazetteer of Fengshan District (Taiwan Yinhang, Taiwan Wenxian Congkan Gazetteer of Fengshan District (Taiwan Yinhang, Taiwan Wenxian Congkan Gazetteer of Fengshan District

124, 1961) 65. The Gazetteer of Taiwan Prefecture, above n 27, 6, has it that Fengshan had 12 ‘cooked’ Aboriginal 
villages. Also see Lian, above n 26, 64.

66 Policies on Taiwan land tax were very complicated during the Qing rule and are beyond the scope of this paper. 
See references to land tax changes over time in Shepherd, above n 12, ch 9.

67 Qing Institutes Taiwan Precedents, above n 53, 69.
68 Veritable Records of Qianlong, above n 30, 6.
69 Quoted in Huang Shujing 黄叔璥(1726) 台海使槎录A Record on a Tour of Duty to Taiwan台海使槎录A Record on a Tour of Duty to Taiwan台海使槎录  (Taiwan Yinhang, 

Taiwan Wenxian Congkan 4, 1957)165.
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or ‘wasteland’.70 The Qianlong Emperor himself was often concerned how the Han ‘villains’ 
exploited the aborigines, how the yamen staff ill-treated them, and how the local officials 
neglected them. The Emperor subsequently ordered the Provincial Governor of Fujian and the 
Governor-General of Fujian-Zhejiang Provinces to produce solutions to prevent the settlers 
from harassing the aborigines and to relieve the suffering and grievances of the aborigines.71

Policies were subsequently adopted to protect aboriginal land rights.72 Furthermore, given the 
aborigines often lost their land rights to the Han moneylenders, the Government also issued 
regulations to cap interest rates.73

In summary, the Qing Court regarded all submitted peoples in Taiwan as its subjects. If there 
was any discrimination, it was often (but not always) positive discrimination favouring the 
aborigines to protect them from exploitation by the Han settlers.

A. The Expansionist Non-expansion Policy
The Qing Court did not appear to want to subjugate the ‘raw’ aborigines or to invade their 
territory. There is no record that the Qing dynasty actively induced the ‘raw’ aborigines’ 
submission. Instead, official records show that some ‘raw’ aboriginal villages submitted 
voluntarily, and that the Qing Court accepted the submissions without much fuss. For example, 
in 1693, the Fujian Governor reported to the Kangxi Emperor that six aboriginal villages were 
willing to submit and pay taxes. This fact was simply conveyed to the relevant Ministry ‘for 
noting’.74 The Qianlong Emperor was somewhat sceptical of ‘raw’ aboriginal submission, 
however. One reason for the scepticism was that some submitted aborigines maintained their 
killing and looting practices, and thus were not really ‘civilised’. The other reason was the 
Emperor’s concern that the Han and fan might amalgamate and cause trouble.75 The Emperor 
then decreed that local officials should not encourage ‘raw’ aboriginal submission.76

After the Zhu Yigui uprising in the late Kangxi reign,77 boundaries markers were erected to 
separate the ‘raw’ aboriginal territory from the Qing-controlled territory. The boundaries were 
reinforced during the Yongzheng and Qianlong reigns. In 1729, the Yongzheng Government 
ordered the erection of stones to demarcate the borders between the ‘raw’ aboriginal territory 
and the Qing-controlled territory.78 The pro-colonisationist Lan Dingyuan, after his proposals 
to open up the ‘raw’ aboriginal territory fell on deaf ears, had to accept that one way of dealing 
with the ‘raw’ aborigines was to guard the boundary lines.79 Subsequently, laws were passed in 
1730, 1737, 1750 and 1760 to forbid crossing of the ‘raw’ aboriginal boundaries, to implement 
the policy, and to reinforce the boundaries.80  

The reason for this segregation was mainly because of concerns about stability and protection 
of the safety of the settlers. The Qing court believed that the ‘raw’ aborigines would not have 
caused trouble if they had been left alone, and the reason why settlers were often killed by the 

70 Chen Bin 陈瑸 陈清端公文选Selected Works of Chen Bin (Taiwan Yinhang, Taiwan Wenxian Congkan 116, 
1961) 15–16.

71 See Veritable Records of Qianlong, above n 30, 59–60.
72 See the discussion in Part IIB of this paper. For wider perspectives and more extensive discussions, see Shepherd, 

above n 12, chapter 9; Ch’en Ch’iu-K’un (translated by Bian Li-nan) ‘From Aborigines to Landed Proprietors: 
Taiwan aboriginal land rights, 1690–1850’ in Gail Hershatter et al (eds), Remapping China: Fissures in Historical 
Terrain (Stanford University Press, 1996) 130; Ch’en Ch’iu-k’un 陈秋坤,Taiwan’s Aboriginal Proprietary Rights 
in the Ch’ing Period: Bureaucracy, Han Tenants and the Transformation of Property Rights of the Anli Tribe, 
1700–1895 清代台湾土著地权：官僚，汉佃与岸里社人的土地变迁 (Academia Sinica, 2ed, 1997). 

73 See Ch’en, Taiwan’s Aboriginal Proprietary Rights, above n 72, 200–1. Also see Yang and Yen, above n 46, 
45–6.

74 See Veritable Records of Kangxi, above n 28, 9 and 144. Similar examples could be seen Veritable Records of 
Yongzheng, above n 34, 7.

75 See, for example, Veritable Records of Qianlong, above n 30, 8.
76 Ibid, 8 and 46.
77 The Zhu Yigui uprising was the first of the three major Han uprisings in Qing Taiwan. 
78 Qing Institutes Taiwan Precedents, above n 37, 148.
79 Lan Dingyuan 蓝鼎元(1732) 东征集, Records of an Eastern Expedition (Taiwan Yinhang, Taiwan Wenxian 

Congkan 12, 1958) 60. 
80 See the laws in Qing Institutes Taiwan Precedents, above n 37, 24, 168 and 169; Veritable Records of Qianlong, 

above n 30, 79 and 126. 
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‘raw’ aborigines was because they crossed the boundary in order to cultivate the land.81 The 
solution the Qing court adopted was to forbid Han encroachment on the boundary or on the 
‘raw’ aboriginal territory. 

The High Qing was a highly prosperous period, and the three High Qing emperors were 
very able and ambitious leaders. The Kangxi Emperor was ‘one of the rare individuals who … 
change[d] the course of human history.’82 The Yongzheng Emperor initiated many important 
policy changes and during the Qianlong reign, the Qing controlled the most extended territory 
in Chinese history, covering over 11 million square kilometres.83 However, during these reigns, 
the Qing Court deliberately adopted a non-expansionist stance towards the Taiwan ‘raw’ 
aboriginal territory, having no desire to exploit its resources.

V. CONCLUSION

The Qing Empire was ‘one of the largest and longest-lived multinational empires of the early 
modern world’.84 However, its rule in Taiwan was security-orientated and deliberately non-
expansive. Viewing Taiwan as primarily a maritime defence base and to ensure stability on 
the island, the Qing Government restricted migration to, and settlements in, Taiwan. The Qing 
Court also discouraged aggressive colonisation and land developments in Taiwan. The principle 
that all subjects were equal was adhered to, which meant that at times the policies favoured the 
weaker of the subjects, the aborigines. 

Such an approach does not mean, however, that the Taiwan aborigines did not suffer from 
the colonisation processes. Persecution stemmed mainly from the pressure of the Han settlers 
and corrupt local officials rather than from government policies. The Qing Government did 
not purport to exploit Taiwan, and its policies were not exploitative per se; but the reality 
of colonisation was that land-hungry Han settlers imposed much pressure on the aborigines. 
Although the Qing Court attempted to ease the pressure, the course of colonisation could not 
be stayed or reversed, and the aborigines gradually lost their lands and culture and became 
impoverished. However, it was a much slower process than what happened elsewhere and in 
Taiwan during Japanese rule. 

It is very likely that the different legal systems of Japan and the Qing dynasty have influenced 
the different approaches taken to treatment of the Taiwan aborigines and dealing with their land 
rights. The Manchu rulers of the Qing dynasty were highly sinicised and adopted Confucian 
legal culture. The written law of the Qing dynasty followed the traditional Chinese legal 
system and focused on administrative law and criminal law, and left other aspects of social 
life, including property rights, to customary practice.85 In contrast, Japan adopted Western legal 
institutions after the Meiji restoration in 1868, and eliminated Chinese-style legal traditions 
which Japan had followed for many centuries.86 It is the object of my PhD study to find out 
exactly how the different legal systems shaped the different approaches of the two empires and 
their different results on the aborigines and their lands.

81 See Veritable Records of Qianlong, ibid, 39 and 147–9.
82 Jonathan D Spence, ‘The K’ang-hsi Reign’ in Peterson (ed), above n 52, 120, 120.
83 Peter C Perdue, China Marches West: The Qing Conquest of Central Eurasia (Belknap Press, 2005) 524.
84 R Kent Guy ‘Who were the Manchus? A Review Essay’ (2002) 61:1 The Journal of Asian Studies 151, 151.
85 For an overview of the Qing legal system see Zhang Jinfan 张晋藩, ‘An Introduction to the Law History of the 

Qing Dynasty’ 清朝法制史概论 [2002] 3 Studies in Qing History 清史研究17. For an overview of the Confucian 
legal tradition, see H Patrick Glenn, Legal Traditions of the World (4Legal Traditions of the World (4Legal Traditions of the World th ed, Oxford University Press, 2010), ch 9.

86 For the Meiji restoration, see Marius B Jansen, ‘The Meiji Restoration’ in Marius B Jansen The Cambridge History 
of Japan Vol 5: The Nineteenth Century (Cambridge University Press, 1989) 308. For Japan’s Westernisation, see 
Hirakawa Sukehiro, ‘Japan’s Turn to the West’ (translated by Bob Tadashi Wakabayashi) in Jansen The Cambridge 
History of Japan 432. For the legal reforms which Japan carried out in Taiwan, see Tay-sheng Wang, Legal Reform 
in Taiwan under Japanese Colonial Rule, 1895–1945: The Reception of Western Law (University of Washington 
Press, 2000).



81

CRITICAL REFLECTION AND THE PRACTICE OF 
TEACHING LAW

TIN BUNJEVAC*

ABSTRACT

Recent shifts towards greater student diversity in legal education have had important 
consequences for the practice of teaching law. Law lecturers are no longer expected to serve 
as mere ‘repositories of legal knowledge’, but also as pro-active participants in their students’ 
learning processes. This paper highlights the importance of modern educational theories 
of learning to the practice of teaching law, because it is now widely accepted that the more 
engaging, student-centred teaching approaches can be used effectively to enhance the student 
learning experience. The author describes how a student-centred pedagogical approach works 
in practice by reference to recent teaching initiatives for junior academics at Victoria University 
Law School, which demonstrate the importance of practising ‘reflective thinking’ and the use 
of a range of modern learning design approaches.

I. INTRODUCTION

Increasing participation rates in higher education have had important consequences for the 
practice of teaching law.1 Traditionally, law students represented an elite group of high-
achieving school leavers who were extremely motivated and capable of learning well, regardless 
of lecturers’ ability to facilitate learning. Over the last twenty years, however, the number of 
universities offering law degrees in Australia has almost doubled (to more than 30),2 with the 
result that many non-traditional students have gained access to legal education.3

With greater student diversity and the arrival of ‘less-academically inclined’ students, some 
universities have begun to place greater emphasis on lecturers’ ability to employ a variety 
of teaching approaches in their teaching practice.4 There is a growing awareness that the 
traditional ‘transmission’ methods of teaching law are inadequate5 and that more engaging, 

 * Lecturer, Victoria Law School, Melbourne and Member of the Victorian Bar.
1 Council of Australian Law Deans (CALD), Final Report: Learning and Teaching in the Discipline of Law: 

Achieving and Sustaining Excellence in a Changed and Changing Environment (2009), 51 <Achieving and Sustaining Excellence in a Changed and Changing Environment (2009), 51 <Achieving and Sustaining Excellence in a Changed and Changing Environment http://www.cald.asn.
au/docs/altc_LawReport.pdf>.f>.f

2 Ibid 28 and 32. See also Joachim Dietrich, ‘Law Threshold Lowers the Bar’, The Australian, 30 March 2011 
<http://www.theaustralian.com.au/higher-education/opinion/law-threshold-lowers-the-bar/story-e6frgcko-
1226030258554>.

3 CALD, above n 1; Kylie Budge ‘The Diversification of Australian Higher Education: Is the Academy Prepared for 
the Challenge?’ in M Devlin, J Nagy and A Lichtenberg (eds), Research and Development in Higher Education: 
Reshaping Higher Education, (Higher Education Research and Development Society of Australasia Inc, 2010) 
157; Alison Booth and Hiau Joo Kee, ‘The University Gender Gap in Australia: A Long-run Perspective’ (CEPR 
Discussion Papers, Australian National University, 2009); Hans Schuetze and Maria Slowey, ‘Participation and 
Exclusion: A Comparative Analysis of Non-traditional Students and Lifelong Learners in Higher Education’, 44 
(3–4) (2002) International Journal of Higher Education and Educational Planning 309.International Journal of Higher Education and Educational Planning 309.International Journal of Higher Education and Educational

4 John Biggs and Catherine Tang, Teaching for Quality Learning at University: What the Student Does (Open 
University Press, 4th ed, 2009) 6 and 82.

5 Mary Keyes and Richard Johnstone, ‘Changing Legal Education: Rhetoric, Reality, and Prospects for the Future’ 
(2004) 26 Sydney Law Review 537; Sally Kift, ‘My Law School – Then and Now’ (2006) 9 Newcastle Law Review
1.



JOURNAL OF THE AUSTRALASIAN LAW TEACHERS ASSOCIATION

82

student-centred teaching approaches can be used effectively to bridge the gap between the high 
achievers and ‘other’ students (e.g. international students, students with disabilities, part-time 
students, students from non-English speaking backgrounds and students upgrading from TAFE 
courses).6

In this paper, I will describe how a student-centred teaching approach works in practice by 
reference to recent teaching initiatives for junior academics at Victoria University Law School. 
My aim is not to provoke another theoretical debate, but to demonstrate how modern learning 
theory concepts can be employed in practice to enhance student learning experience.7 To this end, 
the second part of this paper describes a series of ‘critical reflections’ from my teaching practice 
as a law lecturer. In particular, I will contextualise some of the key theoretical approaches to 
teaching and learning against the background of my own professional experiences.

The teaching episodes discussed in this paper also serve to illustrate that the chosen learning 
design questions and activities can be unrelated to the substantive subject-matter. Rather, 
they are often much more focused on the question ‘what the student will do’8 with a range of 
inputs and activities and how the student may construct knowledge based on the choice and 
manipulation of those inputs and activities. 

The first teaching episode discusses the issues involved in the management of group 
activities in two Constitutional Law tutorials, while the second one concerns the application of 
student-centred lecturing and blended learning approaches in a subject called Legal Writing and 
Drafting. Each of the teaching episodes was recorded in a learning journal, which is regarded as 
an essential component of ‘reflective practice’.9

II. MASSIFICATION OF LEGAL EDUCATION AND CONSEQUENCES
FOR TFOR TFOR EACHING

In this part of the paper I will provide some background information about the recent shift 
towards ‘massification’ in higher education and its consequences for the practice of teaching 
law. Biggs and Tang have chronicled a ‘decade of changing scene’ in university teaching and 
pointed out that the increasing participation rates have affected the ‘main mission’ of higher 
education, as well as, in most disciplines, methods of delivery.10 One of the consequences of 
this situation, according to Biggs and Tang, is that universities are now offering more places to 
students who previously would not have considered tertiary education, with the result that there 
has been a gradual lowering of academic standards across most disciplines.11

A recent study conducted on behalf of the Council of Australian Law Deans (‘CALD’) 
found the that the overall trends towards ‘massification’ in the higher education sector are also 
prevalent in the legal education sector.12 To illustrate this issue, CALD points out that there has 
been a ‘proliferation of law schools’ in Australia, which took place in three distinct waves. In 
the first two waves, between 1855 and 1987, only 12 law schools had been established across 

6 See CALD, above n 1, 20 and 51−4. According to CALD, ‘there is pressure on legal academics to use more 
engaging approaches and to work demonstrably as facilitators of learning, scaffolding student experiences to 
provide opportunities for success that meet the needs of all the various groups of students’ (at 51). For a discussion 
of these issues from an educational theory perspective see generally Biggs and Tang, above n 4, 4−6.

7 The author has consistently received above-average positive feedback from students in annual student surveys. 
According to Victoria University Student Evaluation of Teaching Surveys published by the Survey and Evaluation 
Unit in Semester 2 2012 and Semester 1 2013, the author received 100 per cent positive feedback from students in 
the areas of ‘satisfaction with teacher’, ‘effective communication’, ‘knowledge of subject matter’ and ‘creation of 
effective learning environment’.

8 John Biggs ‘What the Student Does: Teaching for Enhanced Learning’ (1999) 18(1) Higher Education Research 
and Development 55and Development 55and Development −5.

9 Alison Shreeve, Shan Wareing and Linda Drew, ‘Key Aspects of Teaching and Learning in the Visual Arts’, in 
Heather Fry, Steve Ketteridge and Stephanie Marshall (eds), A Handbook for Teaching and Learning in Higher 
Education: Enhancing Academic Practice (3rd ed, Routledge, 2009) 345, 358.rd ed, Routledge, 2009) 345, 358.rd

10 Biggs and Tangs, above n 4, 3−4.
11 Ibid. See also Craig McInnis, The Work Roles of Academics in Australian Universities (Australian Government 

Publishing Service Canberra, 1999).
12 See generally CALD, above n 1.
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the country. In contrast, according to CALD, no fewer than 20 new law schools were established 
during the third wave, which took place between 1987 and 2009.13 In fact, the third wave may 
still be underway, given that a number of new institutions have been established following the 
publication of the study, including RMIT and ACU Law Schools in Melbourne alone.

At ‘first wave’ law schools, students traditionally represented an elite group of high-
achieving school leavers who were extremely motivated and capable of learning well, 
regardless of lecturers’ ability to facilitate learning.14 In contrast, according to Armstrong and 
Sanson, a key characteristic of the ‘third wave’ law schools is that their students are largely 
drawn from the ‘most culturally, religiously, linguistically and ethnically diverse and socio-
economically disadvantaged areas of the city.’15 As a consequence, the authors contend that 
these students have very different cultural and academic ‘capital’ from students from the first 
wave law schools, and that they may be ‘more vulnerable to experiencing difficulties and in 
need of greater support.’16

In support of their argument, Armstrong and Sanson cited studies that found non-traditional 
law students struggling with the workload and written assessments to a much greater extent 
than other law students.17 The studies also disclosed substantially higher levels of anxiety, 
uncertainty and disengagement among non-traditional law students when compared with law 
students who took part in national student surveys. This is remarkable, because there is credible 
evidence in the literature to suggest that the prevalence of stress and depression among law 
students is already much higher than among students from other academic disciplines or indeed 
the rest of the general population. According to the University of Sydney Brain and Mind 
Research Institute (BMRI), 35 per cent of law students reported high levels of stress, compared 
with 18 per cent of medical students and only 13 per cent in the general population.18

Similar findings have been reported by Tani and Vines, who found that law students in 
particular had a very low level of personal autonomy and a high degree of competitiveness, 
compared with medical students and students from other faculties.19 They point out that such 
personal attributes are considered in psychological literature to be key factors associated 
with depression. Furthermore, the authors noted that the prevalence of depression in the legal 
profession had been confirmed by numerous US studies, including one that showed that lawyers 
ranked first in depression out of 105 professions.first in depression out of 105 professions.first 20

A. Problems with the Traditional Methods of Teaching Law
According to Tani and Vines, ‘something about being in or choosing to be in law school 
[environment] may contribute to the likelihood of depression.’21 A recent report on the 
transitioning experiences of first year law students at the University of Western Australia 
characterises the law school learning environment as hostile, competitive, difficult and lonely, 
which the authors of the report attributed to the ‘burdensome workload, distanced methods 

13 Ibid 28.
14 CALD, above n 1, 51.
15 Susan Armstrong and Michelle Sanson, ‘From Confusion to Confidence: Transitioning to Law School’ (2012) 12 

Queensland University of Technology Law and Justice Journal 21, 24.Journal 21, 24.Journal
16 Ibid 25. See also CALD, above n 1, 51. See also Stephen Ball, ‘Inclusive Education in Universities: Why is it 

Important and How it Might be Achieved’ (1999) 3(3) International Journal of Inclusive Education 195–224. The 
author refers to the issue of ‘educational inheritance’, which corresponds to the concept of ‘academic capital’.

17 Ibid 31. It was reported that 33 per cent of surveyed students at the ‘third wave’ law school found it difficult or very 
difficult to comprehend the study materials, compared with only 19 per cent across the rest of the legal education 
sector.

18 Norm Kelk, Georgina Luscombe, Sharon Medlow and Ian Hickie, ‘Courting the Blues: Attitudes Towards 
Depression in Australian Law Students and Legal Practitioners’ (BMRI Monograph 2009-1, University of Sydney: 
Brain & Mind Research Institute, 2009) 37. 

19 Massimiliano Tani and Prue Vines, ‘Law Students’ Attitudes to Education: Pointers to Depression in the Legal 
Academy and the Profession?’ (University of New South Wales Faculty of Law Research Series, 2009).

20 Ibid 2.
21 Ibid 3.
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of teaching, a lack of understanding of academic expectations, a bell curved grading system 
inhibiting student success and the difficulty of adjusting to an independent self-directed 
learning style.’22 Similarly, a report by the ANU Law School Law Committee identified a 
range of transitioning challenges for law students, including the personality traits of lawyers 
(perfectionism and pessimism), the high demands of the law degree, highly uncertain 
employment prospects, as well as – notably – the prevalence of the traditional teaching and 
assessment methods that relied heavily on ‘dry transmission of course materials and rote 
learning.’23

What these and other studies have in common is the perception that there is a disconnect, 
or rather disengagement, of students from their learning environment, which may partly be 
attributed to the traditional methods of teaching law. This point is made explicit by Kift and Field, 
who recently completed a study that analysed the high levels of psychological distress in law 
students, following the publication of the BMRI report in 2009.24 They reviewed the Australian 
and US literature and pointed to the possibility that the psychological distress experienced by 
law students may be a result of ‘the way the law and legal culture are taught’.25

In an influential article published in Sydney Law Review, Johnstone and Keyes offered a 
damning assessment of the traditional model of legal education:26

[T]here is a great deal of evidence about what constitutes good teaching in higher education. 
Almost every aspect of that evidence is at odds with the traditional model of legal education.

The authors point out that the traditional model of legal education is quintessentially 
teacher-centric.27 First, it is almost exclusively concerned with the transmission of dry content 
knowledge in the form of legal rules and case-law, based on nineteenth-century common law 
categorisations. Secondly, legal textbooks are typically written in treatise style − a style that 
does not ‘engage the reader in any activity aside from reading’.28 Thirdly, students are always 
taught the same type of material, regardless of the subject; it focuses on the transmission of a set 
of legal rules from an expert, with little cognitive progression between subjects or ‘recognition 
of students’ intellectual development’.29 As a result, students are predominantly involved in the 
learning process as passive recipients of information, which is very much at odds with modern 
educational research.30

B. A Shift in Legal Education: Towards Teaching as 
Facilitation of Student Learning

Commenting on the problems identified by Johnstone and Keyes, Kift declares that the 
traditional transmission model of legal education is ‘just not effective,’ especially for non-
traditional students.31 According to Kift, educational research shows that this type of teaching 
does not involve or require much cognitive involvement on the part of the student. In contrast, 

22 Krystal Ng and Jade Roberts, ‘The First Year Experience − What You See is Not Always What You Get: An 
Analysis of Student Transition Into Law School at the University of Western Australia’ (University of Western 
Australia Faculty of Law Undergraduate Learning and Teaching Internship Scheme, 2010) 3.

23 Annan Boag, Melanie Poole, Lucinda Shannon, Christopher Patz and Fern Cadman, ‘Breaking the Frozen Sea: 
The Case for Reforming Legal Education at the Australian National University’ (ANU Law School Reform 
Committee, 2010) ix.

24 Sally Kift and Rachael Field, ‘Addressing the High Levels of Psychological Distress in Law Students Through 
Intentional Assessment and Feedback Design in the First Year Law Curriculum’ (2010) 1(1) The International 
Journal of the First Year in Higher Education 65, 67.

25 Ibid. In particular, the authors cite a key text by Roy Stuckey, Best practices for legal education: a vision and 
a road map (Clinical Legal Education Association, 2007). See also Sally Kift, ‘For Better or For Worse?: 21st 
Century Legal Education’ (Paper presented at the Lawasia Downunder Conference, Gold Coast, Queensland, 
20−24 March 2005).

26 Keyes and Johnstone, above n 5, 547.
27 Ibid 539.
28 Ibid 540.
29 Ibid.
30 Ibid 547.
31 Kift, above n 5, 11.



CRITICAL REFLECTION AND THE PRACTICE OF TEACHING LAW

85

she points out that modern learning theories place much more emphasis on ‘what the student 
does’32 with a range of information and resources that they have been given. Learning thus 
becomes a process of constructing rather than acquiring knowledge, in which teachers are 
involved as co-creators of knowledge and designers of learning environments.33

It is widely accepted in the educational literature that the student-centred teaching approaches 
can be used effectively to narrow the gap between high-achieving students and non-traditional 
students.34 Since the publication of the Pearce Report35 in 1987, Australian Law schools have 
made slow but steady progress towards conceptualising teaching as the facilitation of student 
learning.36 A report commissioned by the Australian Universities Teaching Committee identified 
a number of development milestones in legal education that ‘resulted from engagement with 
educational literature’.37 These included a move towards small-group teaching, a trend towards 
student-focused teaching, improved curriculum and assessment design, widespread use of 
subject evaluation and more targeted institutional support for teaching academics.38 According 
to Clarke, the strong emphasis on teaching support has been institutionalised through the 
work of dedicated bodies such as the Committee of Australian Law Deans, the Centre for 
Legal Education, the Australasian Law Teachers Association and state Law Foundations.39 In 
addition, many universities have established specialised teaching courses for lecturers which 
aim to improve the quality of university teaching. 

In the following Part, I will describe a series of critical reflections and observations arising 
from my experiences as a law lecturer at Victoria Law School and also as a student enrolled 
in a specialised teaching course for lecturers at Victoria University. In particular, I will reflect 
on the events that led me to contextualise some of the theoretical frameworks for teaching 
and learning that were covered in the course against the background of my own professional 
experiences and philosophies about learning and teaching as a law lecturer.

III. REFLECTIVE THINKING AND THE PRACTICE OF TEACHING LAW

Victoria University in many respects epitomises the modern higher education sector paradigm. 
A recent report by the VU Postsecondary Education Centre states that more than 40 per cent of 
VU students were the first members of their immediate family to attend university, while 35 per 
cent of students were from language backgrounds other than English.40

In recognition of the challenges described above, Victoria Law School (VLS) has introduced 
a policy that all newly appointed law lecturers must complete a Graduate Certificate in Tertiary 
Education. This course offers a birds-eye vista of modern educational theories and an expansive 
array of techniques and strategies aimed at improving their teaching practice. One of the most 
significant outcomes of this policy is that VLS law lecturers are now in a much better position 

32 Ibid 14. Kift is borrowing terminology from the educational literature by John Biggs. See John Biggs ‘What 
the Student Does: Teaching for Enhanced Learning’ (1999) 18(1) Higher Education Research and Development
55−75. 

33 Ibid. See also Biggs, above n 32. According to Biggs, the teacher’s task is ‘to organise the teaching and learning 
context so that all students are more likely to use the higher order learning processes which [the high achieving] 
students use spontaneously.’

34 Fry, Ketteridge and Marshall (eds), above n 9, 7. See also Biggs and Tang, above n 4, 5−6.The authors note that the 
teaching methodology is considered to be one of the key strategies for bridging the gap between different student 
cohorts, together with curriculum and assessment design.

35 Dennis Pearce, Enid Campbell and Don Harding, Australian Law Schools: A Discipline Assessment for the 
Commonwealth Tertiary Education Commission (1987) (‘Pearce Report’).

36 Richard Johnstone and Sumitra Vignaedra, Learning Outcomes and Curriculum Development in Law: A Report 
Commissioned by the Australian Universities Teaching Committee (Australian Universities Teaching Committee, 
2003) 292; Kift above n 5, 17.

37 Ibid 319.
38 Ibid 423.
39 Eugene Clark, ‘Australian Legal Education After the Pearce Report: A Review of McInnis, C and Marginson, S, 

Australian Law Schools After the 1987 Pearce Report’ (1997) 8(2) Legal Education Review 213, 217.
40 Lisa Milne and Roger Gabb, ‘Transition into Higher Education at Victoria University: A Student View’ (VU 

Postcompulsory Education Centre, 2007) 3−4.
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to utilise modern learning theory concepts such as ‘critical reflection’ and ‘instructional 
scaffolding’ in order to improve their practice of teaching law. 

The following sections of this paper describe three separate episodes that demonstrate how 
this approach works in practice. The first episode discusses the sense of ‘perplexity and doubt’ 
that I experienced when I was invited to critically evaluate my own teaching philosophy and 
facilitation methods. This episode is important, because it highlights the relevance of theories 
about how students learn to the practice of teaching law. The second and third episodes describe 
two recent teaching sessions from my teaching practice. These two teaching sessions demonstrate 
how the processes of learning design (‘instructional scaffolding’) and critical reflection may be 
utilised to improve one’s teaching practices. The first teaching session involves the management 
of group activities in tutorials, while the second one concerns the application of student-centred 
lecturing and blended learning approaches in a lecture.

A. Constructing Learning: a Critical Reflection
The educational literature tells us that the ability to critically reflect upon one’s own teaching 
practice and methodology is one of the most important professional skills practiced by 
lecturers and other educators. Educational theorists and philosophers, such as John Dewey41

and Donald Schön,42 emphasised the need for the lecturer to be alert to changes in the learning 
environment and to reflect, on a systematic basis, upon the problems, challenges and other 
significant developments that are observed in their teaching practice. The practical importance 
of ‘reflective thinking’, according to these theorists, lies in the fact that it allows the lecturer to 
develop more considered and contextual approaches to their practice of teaching and learning. 
In other words, when reflective practice becomes a habit, it allows the lecturer to ‘turn their 
experience into learning’.43

When I enrolled into the Graduate Certificate in Tertiary Education (GCTE) at Victoria 
University I was invited to reflect upon and re-assess my own teaching values and practices as a 
law lecturer. Importantly, my legal expertise was not to be the focus of my critical introspection, legal expertise was not to be the focus of my critical introspection, legal
but rather my approaches to facilitating learning. After all, it had been assumed that I had the 
necessary academic credentials, which were evidenced by several years of experience as a law 
lecturer and more than ten years of experience as a legal practitioner, as well as publication of 
articles in leading Australian and international law journals. But was I also an effective mentor 
and a good facilitator of learning? 

This line of enquiry was somewhat disconcerting, despite the fact that I had recently received 
very positive feedback from more than 70 students in my course, without a single negative 
piece of feedback. What if it were all a mere coincidence? Do I really need to deconstruct and 
reconstruct my approaches to teaching? Why should I do it? These were some of the questions 
that I kept asking myself at the beginning of the enquiry. 

Another confronting aspect was the unfamiliar teaching environment, in which I was a I was a I
student. I found it very challenging to commit to study unfamiliar teaching philosophies that 
were supposed to provide an ‘epistemological’ assessment of my own teaching practices. I 
slowly began to realise that I was that hesitant student in the back rows who was unable or 
unwilling to move on to the next stage of knowledge. 

According to the empirical studies conducted by Perry44 and Belenky et al,45 there are several 
different stages of knowledge that students can journey through in their processes of learning 
and development. The attitude towards knowledge slowly changes as students move from 

41 John Dewey, How We Think: A Restatement of the Relation of Reflective Thinking to the Educative Process (DC 
Heath and Co, 1933).

42 Donald Schön, ‘Reflection in action’, in The Reflective Practitioner: How Professionals Think in Action (Basic 
Books, 1983).

43 Fry, Ketteridge and Marshall, above n 9, 16.
44 William Perry, Forms of Intellectual and Ethical Development in the College Years: A Scheme (Holt, Reinehart 

and Winston, 1970).
45 Mary Belenky, Blythe Clinchy, Nancy Goldberger and Jill Tarule, Women’s Ways of Knowing: The Development 

of Self, Voice and Mind (Basic Books, 1997).of Self, Voice and Mind (Basic Books, 1997).of Self, Voice and Mind
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simplistic, or indeed hesitant, approaches to learning (‘black v white’ or ‘teacher knows what 
is best’), towards more creative (‘expansive’) learning, which involves a personal commitment 
to recontextualising knowledge and seeking truth as part of an ongoing process.46 Against this 
background, I realised that my initial lack of commitment to re-examining my own teaching 
practices was one of the causes of the perplexity and doubt that I experienced as a student in the 
GCTE course. This made me reassess my goals and accept that it would be beneficial for my 
own teaching practice to gain a deeper understanding of the educational theories and ‘ways of 
knowing’ that were discussed in the course. This is important because, as Fry, Ketteridge and 
Marshall point out, many academics teach students without having any theoretical knowledge 
about how students learn.47

To the extent that I had been unaware of the cognitivist and constructivist learning theories, 
I was certainly a part of the problem. The constructivist theories, for example, explain how 
students construct their knowledge based on their experiences and observation of peers in 
a group setting.48 Of particular importance to the construction of knowledge is the learning 
design process, which is also called ‘scaffolding’. Scaffolding, as the name suggests, refers 
to the supporting learning strategies chosen by the lecturer, which are specifically designed to 
facilitate the construction of knowledge by students.

According to Kift, the types of questions that an educator should ask in approaching his or 
her task as a ‘facilitator of student learning’ should include the following:49

How do my students interact with the inputs with which they are provided […] to construct 
their own new knowledge? What is it that they are required to do with those resources and how 
can I support student knowledge construction by directing utilisation and/or manipulation of 
the various inputs? How can I design what I deliver to students in my courses/subjects so that design what I deliver to students in my courses/subjects so that design what I deliver
they will be challenged by and engaged in their learning? [emphases added]

What is remarkable about the passage cited above is that the learning design questions 
highlighted by Kift are not exclusively, or even primarily, concerned with subject-matter 
expertise (e.g. constitutional law). Rather, they are much more focused on the process of ‘what 
the student will do’ with a range of ‘inputs’ provided, and how they may construct knowledge 
based on the choice and manipulation of those inputs and activities. Indeed, as the following 
teaching episodes will demonstrate, the learning design process takes into account a range 
of relevant factors that are often entirely unrelated to the subject matter itself − such as the 
choice of group activities, class size or even the architectural layout of the venue used in the 
instructional process. 

B. Teaching Episode 1: Small-Group Learning Activities and the 
Importance of ‘Learning Spaces’

The use of informal team-building activities in small-group settings can accomplish a number 
of important motivational and learning objectives. According to Newstrom and Scannell, 
small-group activities can provide a ‘powerful teaching tool for driving home a key idea’.50

Such activities can assist members of the group to learn to trust each other and may also 
provide ‘opportunities for sharing insights feelings and experiences’ or even reinforce desired 
behaviour.51

I have often employed team-building exercises, buzz groups and brainstorming activities 
in appropriate settings to stimulate class discussion and generate student interaction. In this 
section of the paper, I will reflect on a number of issues that arose in two Constitutional Law 
tutorials that I delivered in February 2013 to two groups of 25 students in each session. 

46 William Rapaport, William Perry’s Scheme of Intellectual and Ethical Development (26 September 2013) <William Perry’s Scheme of Intellectual and Ethical Development (26 September 2013) <William Perry’s Scheme of Intellectual and Ethical Development http://
www.cse.buffalo.edu/~rapaport/perry-positions.html>.

47 Fry, Ketteridge and Marshall, above n 9, 9. See also Fiona Crownie, ‘Twining, Teachers of Law and Law Teaching’ 
(2011) 18(1−2) International Journal of the Legal Profession 121, 122. 

48 Ibid 21.
49 Kift, above n 5, 13.
50 John Newstrom and Edward Scannell, The Big Book of Team Building Games (John Wiley and Sons, 1998), xiv.
51 Ibid.
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In most aspects, the student cohorts and the planned activities for the two tutorials were 
identical, with a mixture of school leavers and mature age students coming from different 
educational backgrounds. I structured the tutorial activities into roughly three 15−20 minute 
blocks, starting with a ‘people bingo’ activity that was designed to serve as an ‘ice-breaker’, 
which then led to a group discussion based on a questionnaire that students had been asked to 
complete prior to attending the tutorials. That activity was then followed by a discussion of the 
key Constitutional law concepts that were going to be covered in the rest of the course. 

Students in each group responded very well to the initial activities, particularly the bingo 
game, which I had used with great success in previous years. The activity requires students to 
collect missing information from other students in order to complete the exercise. This activity 
essentially forces students to talk to each other in order to complete the bingo information 
sheet. Due to the informal nature of the activity, students who complete the exercise usually 
continue to discuss the answers afterwards, allowing the lecturer to seamlessly transition from 
that activity to a more substantive learning activity in a friendly and engaging atmosphere. 

Upon the completion of the activity, the first group of students remained visibly enthusiastic 
for the remainder of the tutorial. They were very comfortable in expressing their opinions on 
various legal issues that were covered in the questionnaire and the lecture. Most importantly, I 
could see that the students had not only enjoyed the experience, but also found the follow-up 
activities useful. Many different opinions were canvassed, and multiple students volunteered to 
answer my questions. I also had no trouble securing four volunteers to lead a ‘panel discussion’ 
for the next class, based on the prescribed reading materials. 

In contrast, the experience involving the second tutorial group, which immediately followed 
the first one (albeit in a different venue) could not have been more different. Despite the fact that 
the planned activities had been identical, there was a marked difference in student responses to 
the second part of the tutorial (which was substantively the most important activity, as it required 
students to express opinions on constitutional law concepts from the required reading). While 
the second group also responded well to the initial exercise, once that activity had finished, they 
went back to their seats and did not continue to interact with each another. In response to my 
prompting and questioning, they were much more circumspect, and I felt that I could not easily 
break the communication barrier on this occasion. 

On reflection, the key difference appears to have been the physical layout of the venue 
itself: the second tutorial was held in a large lecture theatre, with around 200 seats, whereas the 
earlier tutorial had been held in a small, flat-floored classroom with approximately 40−50 seats, 
which made it particularly well suited to a tutorial involving a small group of students. 

This explanation is consistent with a number of recent studies. Griffiths described a range 
of small-group management techniques and highlighted environmental factors that can impact 
on the effectiveness of learning in small-group settings.52 She points out that one of the key 
concerns is the architectural layout of the premises and the extent to which building design 
or other aspects of the physical setting can affect the student learning experience.53 Similarly, 
Dickens and Arlett highlighted the importance of ‘learning spaces’ and noted that small-group 
delivery methods have moved towards more ‘student-centred practices that require flat-floored, 
well resourced flexible spaces’.54

Against this background, it can be argued that the first tutorial was essentially a ‘packed’ 
classroom − to the point that I was concerned that there would not be sufficient seats available 
for all the students who were enrolled in that tutorial. The setting itself made the room feel ‘cosy’ 
and therefore it felt like an attractive learning environment. Importantly, students were facing 
not only the lecturer, but were also able to see, and interact directly with, other students. 

In contrast, the large lecture theatre felt like an empty stadium from the very beginning, with 
students taking their seats in rows that were perhaps 30 metres wide, in comparison with just 
6−7 narrow rows in the first tutorial room. I immediately realised that this setting represented 

52 Sandra Griffiths, ‘Teaching and Learning in Small Groups’, in Fry, Ketteridge and Marshall, above n 9, 72, 77−8.
53 Ibid.
54 John Dickens and Carol Artlett, ‘Key Aspects of Teaching and Learning in Engineering’, in Fry, Ketteridge and 

Marshall, above n 9, 264, 272.
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a substantial communication barrier and invited students to take their seats closer to the lectern 
and the whiteboard. However, despite the adjustments, the height and the angle from which 
students were looking down at me was such that it felt like a lecture, rather than a tutorial. 
Furthermore, the fact that the students were looking down and over each other’s shoulders 
made it impossible for them to effectively interact with ‘peers.’ 

In conclusion, it can be said that the physical layout of the lecture theatre had conditioned 
the students to remain passive. I was unable to initiate an effective exchange of ideas between 
the students, for they would only volunteer answers to questions following persistent prompting 
on my part. As a consequence, I realised that I needed to vary the teaching methodology and 
concluded the tutorial with a lecture-style presentation. Afterwards, I contacted the facilities 
department and requested a change of venue for future tutorials on the basis that this venue did 
not provide an appropriate learning environment for a small group of students and therefore did 
not facilitate small-group learning. 

C. Teaching Episode 2: Student-centred Lecturing and Use of Blended 
Learning Approaches

In this section, I will reflect on the application of ‘blended’ learning approaches in a first year 
law subject called Legal Writing and Drafting. Given the smaller size of the student cohort 
in 2013 (65 students, compared with 135 in the previous year), I structured the introductory 
lecture in such a way as to more actively promote student interaction and participation. This 
approach to small-group lecturing is firmly grounded in educational theory and practice, as 
there is strong evidence that students benefit from being engaged when they are involved as 
both learners and collaborators in small group settings.55

In the introductory session, I invited students to tell me what type of work they wanted 
to do once they completed their law degree. This enquiry led to a lively discussion about the 
types of legal careers that were available on the ‘job market’, such as for solicitors, barristers, 
government lawyers, business lawyers, academics, parliamentary officers, ministerial staff, etc. 
Next, I invited students to identify the types of legal documents that they would be expected to 
produce in each of the identified roles, which was designed to make them aware of the different 
contexts in which they could be utilising their written communication skills. This then drew 
their attention to the types of legal documents that would be covered in the subject, such as 
contracts, affidavits, pleadings, letters etc. 

In my experience, the use of the questioning techniques can serve a number of important 
purposes. First, as Griffiths point out, students’ confidence can be boosted through preparation 
of key and incisive questions that are relevant to the topic in question.56 Secondly, lecturers 
are able to establish good rapport with students early in the session, and this allows them to 
guide students through the rest of the materials in a more stimulating fashion. Thirdly, it is also 
a useful strategy to obtain information about students’ academic backgrounds and learning 
needs. This allows the lecturer to contextualise students’ existing knowledge and experiences 
in an informative and engaging manner. For example, one of the students told me that she had 
completed a law degree in Canada, so I invited her to talk about the way in which laws were 
drafted there, which was relevant to the topics that I was going to cover in class. 

I then proceeded to deliver the remainder of the lecture with the aid of a PowerPoint 
presentation, which included many examples of poor legal drafting. Each ‘bad’ example was 
followed by class discussion and an outline of the relevant principles and strategies how to 
avoid such problems in appropriate contexts. Notably, in this session I also decided to trial an 
innovative online learning system called ‘Socrative.com’, which allows lecturers to upload 
questions relating to lecture materials to the Internet, as well as to record student votes and 
responses, in ‘real time.’

55 Griffiths, above n 52, 74.
56 Ibid 81.



JOURNAL OF THE AUSTRALASIAN LAW TEACHERS ASSOCIATION

90

The use of online response systems is becoming more common in the higher education 
sector. A recent study cited by Hughes and Overton found that many of these systems can be 
used effectively to ‘promote peer-instruction and test students’ understanding of key points 
from material covered in the class’.57 Against this background, it can be hypothesized that the 
technology is capable of being used as a ‘scaffolding’ tool, provided that the underlying activity 
is tailored to the different learning needs of the students.58

With these aims in mind, I invited students to vote on the best-drafted provision in an 
Act of Parliament, out of three available options (a key provision was taken from the English 
Copyright Act, followed by the equivalent sections translated from the French and German 
Copyright Acts). Each of the three options was briefly elaborated upon in class and displayed 
on the overhead projector, together with detailed instructions on how to access and use the 
online system. 

The reaction from students was overwhelmingly positive. A colleague from the law faculty 
who had been invited to observe the lecture noted that the ‘use of the electronic voting website 
was engaging, fun and innovative’. He also felt that it ‘allowed engaging discussion’ and that 
the ‘lecturer had managed it well’. Remarkably, however, despite the positive feedback, the 
system did not actually work as intended, because the results could not be projected, even 
though most students reported that the system had worked for them and that their votes had 
been ‘registered’. Nevertheless, having completed the exercise on this occasion, I recognise the 
added value of employing this type of activity in the future, because students responded to it 
with great enthusiasm and remained fully engaged with the substantive learning activity. When 
I informed them that the voting system had failed to produce a poll count, they requested a 
‘manual recount,’ which strongly suggests that they were immersed in the underlying learning 
activity. 

The apparent success of the exercise can perhaps be attributed to the fact that most of the 
(Generation Y) students were intuitively familiar with all kinds of computer programs and 
web-based applications. The fact that they also showed interest in a complex and relatively 
uninspiring legal drafting exercise suggests that their interest in and familiarity with information 
technologies may also have elicited their interest in the substantive learning activity. Indeed, as 
Varnava and Webb point out, students are not ‘blank slates’. Encouraging them to utilise their 
existing knowledge and interests ‘helps to contextualise and embed new learning’.59

I conclude, therefore, that the online response system has been used successfully as a 
‘scaffolding tool’ on this occasion, despite the failure of the technology. 

IV. CONCLUSION

The shift towards conceptualising teaching as the facilitation of student learning has had 
important consequences for the practice of teaching law in Australia. Law lecturers are no longer 
expected to serve only as ‘repositories of knowledge’,60 but also as pro-active participants in 
their students’ learning processes.

The teaching episodes described in this paper highlight the practical importance of modern 
educational theories of learning to the practice of teaching law, because they can assist lecturers 
to devise more effective learning support (‘scaffolding’) for their students. This is important, 
because it is now widely accepted that the more engaged, student-centred teaching methods can 
be used effectively to enhance student learning experience. 

The teaching episodes also demonstrate that the learning design processes and chosen 
activities are often unrelated to the substantive subject-matter. Rather, they are often much 
more focused on the questions ‘what the student will do’ with a range of ‘inputs and activities’ 

57 Ian Hughes and Tina Overton, ‘Key Aspects of Learning and Teaching in Experimental Sciences’, in Fry, Ketteridge 
and Marshall (eds), above n 9, 226, 231.

58 Adam Feather and Heather Fry, ‘Key Aspects of Teaching and Learning in Medicine and Dentistry’, in Fry, 
Ketteridge and Marshall (eds), above n 9, 424, 439.

59 Tracey Varnava and Julian Webb, ‘Key Aspects of Teaching and Learning: Enhancing Learning in Legal 
Education’, in Fry, Ketteridge and Marshall (eds), above n 9, 363, 370.

60 Biggs and Tang, above n 4, 82.
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GATECRASHING THE RESEARCH PARADIGM:
EFFECTIVE INTEGRATION OF ONLINE TECHNOLOGIES IN 

MAXIMISING RESEARCH IMPACT AND ENGAGEMENT 
IN LEGAL EDUCATION

KATEKATEK  GALLOWAY,* KRISTOFFER GRISTOFFER GRISTOFFER REAVES** AND MELISSA CASTAN†

ABSTRACT

Legal academics are not only teachers but also creators of knowledge. The role of an academic 
includes a responsibility to share this knowledge through engagement not just of their students, 
but also of the wider community. In addition, there is increasing emphasis on legal academics 
having to account for the so-called ‘impact’ of research. In selecting both the topic of their 
research and the mode of publication of their knowledge, legal academics act as gatekeepers. 
There is an increasing critique of the existing paradigm of research publication and its emphasis 
on the metrics of impact. This critique recognises the limitations of the commercial publication 
paradigm in the present context of open access and the vast array of citizen-mediated platforms 
for dissemination of legal knowledge and innovation. Susskind (Tomorrow’s Lawyers 2013) 
for example identifies expert crowd-sourced legal information as breaking down barriers to 
access to justice. Tracking their experience with publication of a paper on social media in legal 
education from the ALTA conference in 2012, the authors share an auto-ethnographic account 
of their insights into the potential for both impact and engagement of a diverse audience in their 
research. This highlights the ways in which various media can be used strategically to redefine 
the role of the gatekeeper.

1. INTRODUCTION

As law teachers, we wear many hats. We teach law but inevitably, research law as part of our 
teaching, or as research in iself. We may even practise law. In any event, we are communicators 
of law. In this regard, what we say and how we say it positions us as gatekeepers, whether 
expressed orally or in writing. We decide the topic of our communication, and the medium 
in which it is presented. These choices have important implications for our capacity to 
communicate  effectively with our audience – colleagues in the academy, the profession, our 
students and the general public.1 That is, our choices affect our practice as academics. In this, 
our combined auto-ethnographic account, we disclose how we chose to embrace social media 
as an extension of our scholarly work.

Boyer proposes a fourfold approach to better understanding of the scope and diversity of 
the academic’s role: ‘the scholarship of discovery … of integration … of application and … of 
teaching’.2 By reformulating our notions of what constitutes and is valued in terms of academic 

 * Senior Lecturer, School of Law, James Cook University.
** PhD Candidate at Deakin University.

† Senior Lecturer and Deputy Director for the Castan Centre for Human Rights Law at the Faculty of Law, Monash 
University.

1 Chris Gibson and Leah Gibbs, ‘Social Media Experiments: Scholarly Practice and Collegiality’ (2013) 3(1) 
Dialogues in Human Geography 87.

2 Ernest Boyer, Scholarship Reconsidered: Priorities of the Professoriate (Carnegie Foundation for the Advancement 
of Teaching, 1990), 16.
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life, he argues, higher education can provide a flexible and varied career path for academics, 
while meeting the university’s obligation to serve society.3

Boyer’s work articulates the domains of the academic’s role and suggests strategies for 
recognising each of these domains as scholarly endeavour.4 While he recognises the ‘mosaic 
of talent’, implying differently skilled individuals within the institution,5 he also acknowledges 
the evolution of academic interests and focus over time as a necessary part of promoting faculty 
renewal and, ultimately, creativity within the institution.6

Following Boyer, Glassick identifies six necessary ‘themes’ in scholarly work: ‘clear goals’, 
‘adequate’ preparation’, ‘appropriate methods’, ‘significant results’, ‘effective presentation’ 
and ‘reflective critique’.7 Trigwell et al contribute a ‘multi-dimensional model’ that involves an 
‘informed dimension’, a ‘reflection dimension’, a ‘communication dimension’ and a ‘conception 
dimension’. Within these dimensions are ‘qualitative variations’ of how individuals engage 
with a dimension of scholarship.8

One of the challenges facing academics is to align the scholarly work they do in each of 
these roles. Even focusing on a teaching−research nexus, it is not always clear on how we might 
best integrate our research within the domain of teaching.9 Additionally, institutional emphasis 
on research outputs requires the academic subsequently to publicise their work for general 
consumption – though they are assisted in this by university marketing departments.

Despite early career researcher (‘ECR’) development and training programs and regular 
injunctions to publish or perish for all academics,10 and despite recent literature within some 
disciplines11 on the possibilities social media hold for the academic, there appears to be little 
institutional direction for academics on the use of social media. Yet these tools may assist us to 
achieve scholarly outputs and community engagement as well as offering a way to measure the 
impact of research and engagement. Ignoring these possible benefits is surely gatekeeping at its 
most restrictive − keeping the academic within the university’s own paradigm of ‘excellence’ 
without supporting what might be regarded as a more democratic approach to scholarship.

This paper suggests that our institutions’ existing emphasis on the narrow metrics of 
‘recognised’ research (i.e. peer reviewed articles and grants) acts as a gatekeeper in two ways: by 
limiting the potential reach of the ECR who is attempting to forge a reputation;12 and by limiting 

3 Ibid, 43, 77.
4 Ibid, 61.
5 Ibid, 27.
6 Ibid, 43.
7 Charles E Glassick, ‘Boyer’s Expanded Definitions of Scholarship, the Standards for Assessing scholarship, and 

the Elusiveness of the Scholarship of Teaching’ (2000) 75(9) Academic Medicine: Journal of the Association of 
American Medical Colleges 877.

8 Keith Trigwell et al, ‘Scholarship of Teaching: A Model’ (2000) 19(2) Higher Education Research and Development
155, 163.

9 Indeed, Boshier observed that ‘most … academic staff do not know what [scholarship of teaching and learning] 
means’: Roger Boshier, ‘Why is the Scholarship of Teaching and Learning Such a Hard Sell?’ (2009) 28(1) Higher 
Education Research & Development 1. It is a view shared by Kathleen McKinney, ‘Attitudinal and Structural Education Research & Development 1. It is a view shared by Kathleen McKinney, ‘Attitudinal and Structural Education Research & Development
Factors Contributing to Challenges in the Work of the Scholarship of Teaching and Learning’ (2006) 2006(129) 
New Directions for Institutional Research 37, 38, and Carolin Kreber, ‘Conceptualizing the Scholarship of 
Teaching and Identifying Unresolved Issues: The Framework for This Volume’ (2001) (86) New Directions for 
Teaching & Learning 1. Teaching & Learning 1. Teaching & Learning

10 See, for example, William F Laurance et al, ‘Predicting Publication Success for Biologists’ (2013) 63(10) 
BioScience 817. Interestingly, this research was featured also in the academic online platform The Conversation
as William Laurance et al, ‘Predicting Who Will Publish or Perish as Career Academics’ The Conversation 26 
September 2013 <http://theconversation.com/predicting-who-will-publish-or-perish-as-career-academics-18473>. 
For a critique, see Eric Anthony Grollman ‘Want to be Successful? Just Publish “Dude”’ Conditionally Accepted: 
A Space for Scholars on the Margins of Academia 7 October 2013 <http://conditionallyaccepted.com/2013/10/07/
just-publish-dude/>. 

11 See, for example, Article Forum 2 in (2013) 3(1) Dialogues in Human Geography; Holly M Bik and Miriam C 
Goldstein, ‘An Introduction to Social Media for Scientists’ (2013) 11(4) Plos Biology <http://www.plosbiology.
org/article/info%3Adoi%2F10.1371%2Fjournal.pbio.1001535>.

12 In contrast, see the call for ECR engagement in the open access movement: Nick Shockey ‘Berlin 11 Satellite 
Conference Encourages Students and Early Stage Researchers to Influence Shift Towards Open Access’ LSE 
Impact of Social Sciences Blog 9 October 2013 <Impact of Social Sciences Blog 9 October 2013 <Impact of Social Sciences Blog http://blogs.lse.ac.uk/impactofsocialsciences/2013/10/09/berlin-
11-satellite-conference-students-open-access/>. 
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academics’ capacity to engage more broadly, thus inhibiting an aligned and full expression of 
Boyer’s domains in the service of the public. Through narrative auto-ethnographic accounts13

it will use the authors’ own practice and experiences experimenting with online media to offer 
a model of academic practice that demonstrates the potential for these tools to assist in the 
alignment of the scholarly domains of our work. Support for this model is provided through 
reference to traditional publications as well as scholarly online sources which themselves partly 
demonstrate the role that can be played by these media. Based on these experiences and the 
ongoing online critique of existing mainstream norms of ‘recognised’ research, we argue in 
favour of both an individual and an institutional embrace of a wider range of tools to serve these 
domains, thus ‘gatecrashing’ the existing research framework. 

II. USING SOCIAL MEDIA

The authors are interested in advancing a discussion about the utility of social media as a 
democratising form of communication of scholarly work in law that meets Boyer’s own 
dimensions of the work of the academic in the service of the public, and encompasses the 
themes and dimensions described by Glassick and Trigwell et al. This has potential, we believe, 
to enhance our armoury of tools for publication and external scrutiny of primary work and 
engage diverse audiences in our work. The latter involves our own direct involvement in a 
network, or community, which exists far beyond our geographical location and includes our 
own students. 

This paper offers auto-ethnographic accounts based on our own experiences and observations, 
to illustrate the reach of our scholarly communications via social media – and how we measure 
this reach. We acknowledge that there are limitations to the metrics of social media reach – and 
of auto-ethnographic accounts – but we point out that there is an ample literature also on the 
limitations of the existing system of metrics of ‘quality’ of research.14 Both conventional and 
emergent measurements of engagement, quality and impact require continuous improvement. 
We simply suggest there is a world beyond publication in the A* journal − one that enhances 
research, research development, teaching, collaboration and communication.

A. Experts Blogging
A blog (from ‘web log’) is an online discussion or information site consisting of individual 
articles, or ‘posts’ in reverse chronological order. They require little technical knowledge to 
create, and bloggers can sign up for free blogging platforms ready to be personalised.15 Blogs 
differ from regular static websites in that most allow comments, giving bloggers the ability 
to build social relations with their readers and with other bloggers. The use of microblogging 
(such as Twitter) assists in integrating blogs within social news streams. Blogs are therefore 
regarded as social media.social media.social 16

Blogging enjoys a somewhat mixed reputation. For those in the ‘blogosphere’ it can replace 
mainstream media sources of news and information. Indeed, many mainstream media outlets 

13 Ellis, Adams and Bochner describe ‘auto-ethnography’ as ‘an approach to research and writing that seeks to 
describe and systematically analyze ... personal experience ... in order to understand cultural experience’: Carolyn 
Ellis, Tony E Adams and Arthur P Bochner, ‘Autoethnography: An Overview’ (2011) 12(1) Forum: Qualitative 
Social Research 1.

14 Cameron Neylon and Shirley Wu, ‘Article-Level Metrics and the Evolution of Scientific Impact’ (2009) 7(11) 
Plos Biology <http://www.plosbiology.org/article/info%3Adoi%2F10.1371%2Fjournal.pbio.1000242>; Gunther 
Eysenbach, ‘Can Tweets Predict Citations? Metrics of Social Impact Based on Twitter and Correlation with 
Traditional Metrics of Scientific Impact’ (2011) 13(4) Journal of Medical Internet Research 123; David Laband, 
‘The Usefulness of Citation Counts Depends Heavily on the Context of an Individual’s Publishing Community’ 
LSE Impact of Social Sciences Blog 26 September 2013 <http://blogs.lse.ac.uk/impactofsocialsciences/2013/09/2
6/citations-caution-context-common-sense/>.

15 See, for example, Wordpress <wordpress.com>.
16 For an explanation of blogging and microblogging, see, for example, Kate Galloway, Kristoffer Greaves and 

Melissa Castan, ‘Interconnectedness, Multiplexity and the Global Student: The Role of Blogging and Micro 
Blogging in Opening Students’ Horizons’ (2012) 20 Journal of the Australasian Law Teachers Association 177.
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now have their own ‘live blogs’ built into their static sites. This reflects the immediacy of the 
medium and the accessibility of the platform for both the blogger (the author) and the reader.

On the other hand, many are skeptical of the quality of the posts and the absence of 
conventional review processes. Posts on contemporary issues tend to be produced quickly, 
with little time for the external scrutiny of ‘traditional’ research – although blog posts can of 
course be more reflective and considered, reporting on scholarly works in progress. Inevitably, 
however, as new information formats arise, the quality or accuracy of a post becomes a question 
of information literacy – ‘the ability to search for, select, critically evaluate and use information 
for solving problems in various contexts.’17

In the context of electronic environments, Todd points out that ‘fluidity replaces fixity as a 
dominant characteristic of resource creation and use.’18 The fluidity of the electronic medium 
of the blog challenges the existing academic culture that equates authority with peer review. In 
terms of legal research, Hutchinson observes that ‘expanded legal research frameworks … are 
well-accepted extensions to the overall legal [doctrinal] research “paradigm”.’19 Against this 
backdrop, we suggest that the blog can be a tool of scholarly and academic rigour but also that 
it is a necessary tool to meet contemporary demands for high quality information – as well as 
a means of broader engagement in our role as academics. Blogs we describe here are not those 
that discuss personal weight-loss journeys or the pitfalls of fashion-forward looks for the Spring 
Racing Carnival – often the kind of blog that is the target of attempts to discredit social media 
as a ‘valid’ source of information.20 Our focus is on legal blogs (sometimes called blawgs) 
that engage in legal topics of contemporary interest.21 The assessment here is the application 
of principles of information literacy. Outside the parameters of peer review, we illustrate the 
‘quality’ of legal blogs through their authorship and their application.

Kevin O’Keefe, a US legal blogger, has written of the value of legal blogs. In a recent post, 
he cites Justice Kennedy of the US Supreme Court in his praise of the legal blog.22 Kennedy J, 
in a discussion about the utility of law reviews (journals), said that:

Professors are back in the act with the blogs. Orin Kerr, one of my former clerks, with criminal 
procedure [and] the internet area, Mike Dorf, Jack Goldsmith. So the professors within 72 hours 
have a comment on the court opinion, which is helpful, and they are beginning to comment on 
when the certs are granted. And I like that.

While there does not yet appear to be a systematic review of judicial use of blogs in 
Australia,23 in the US context, O’Keefe predicts that law blogs will have a ‘growing influence 
with the courts’. He believes that:

[law reviews] will still play a role, but legal commentary has been democratized with open 
publishing available to practicing (sic) lawyers. Blogs don’t have the gatekeepers law reviews 
do that limit commentary to primarily law professors and law students.

17 Louise Limberg, Olof Sundin and Sanna Talja, ‘Three Theoretical Perspectives on Information Literacy’ (2012) 
11(2) Human IT 93, 96.

18 Ross Todd, ‘Information Literacy in Electronic Environments: Fantasies, Facts and Futures’ (Paper presented at 
International Association of Scientific and Technological University Libraries Conference, Queensland University 
of Technology, Brisbane, 3−7 July, 2000), 2.

19 Terry Hutchinson, Researching and Writing in Law (Lawbook Co, 2nd ed, 2006), 21.nd ed, 2006), 21.nd

20 See, for example, the critique in Andrew Keen, The Cult of the Amateur (Nicholas Brealey Publishing, 2008).The Cult of the Amateur (Nicholas Brealey Publishing, 2008).The Cult of the Amateur
21 There is an online compendium of Australian legal blogs on Amicae Curiae: Girlfriends of the Court <http:

amicaecuriae.com>.
22 Kevin O’Keefe, Supreme Court Justice Kennedy on the Value of Law Blogs’ Kevin O’Keefe’s Real Lawyers Have 

Blogs 10 October 2013 <http://kevin.lexblog.com/2013/10/10/supreme-court-justice-kennedy-on-the-value-of-
law-blogs/?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed%3A+KevinOKeefe%2FRealLa
wyersHaveBlogs+%28Real+Lawyers+Have+Blogs%29>. 

23 But see a recent review of the Australian courts and their use of social media in Alysia Blackham and George 
Williams, ‘Australian Courts and Social Media’ (2013) 38 (3) Alternative Law Journal 175.Alternative Law Journal 175.Alternative Law Journal
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Indeed blogs are increasingly cited in US decisions,24 and have recently started to be 
cited in Canada also.25 This reflects the ‘nimbleness and speed’ of the medium, increasing the 
likelihood of its being the ‘first or only available analysis’. The medium is also ‘a valuable 
means for discussing micro-discoveries, ideas that might otherwise go unmentioned and 
undeveloped in longer articles.’26 Kennedy J also points out that there are quality academic (and 
professional) legal blogs that offer case or issues analysis sometimes within days (or hours) of a 
major decision being handed down. The Castan Centre for Human Rights blog,27 for example, 
publishes posts by professors and interns alike on current human rights issues. Melbourne 
University public law academics post on a collaborative constitutional law blog.28 Helen Irving 
at Sydney University Law School posts on constitutional law also.29

In light of the authorship of these blogs – namely by recognised academics writing in their 
field – they represent scholarly quality. While the ideas are not tested as they would be through 
peer review, the ideas are put into the public domain inviting discussion. This social aspect of 
the medium offers an alternative to the peer review of the academic journal.

All of these blogs are immediate and freely accessible. Many are written by known experts 
in their field. For the writers, they offer the opportunity to work through contemporary issues 
or ideas by writing. In this sense, the blog post probably represents a different medium from the 
refereed journal – nonetheless this can be taken into account in assessing the nature and quality 
of the work. However, posts will often form part of a larger body of research that the writer can 
corral into a journal article or some other ‘recognised’ research output.

This illustrates the use of the blog as a component in a bigger research strategy. While 
advice to ECRs seems often to stress publishing, there is not necessarily a scaffolded strategy 
about how to do it. In our experience, regular blogging is one way to engage constructively in 
the writing process that may result in the outputs sought.30

In the meantime, these ideas are available for discussion with, feedback from and instruction 
for the reader. They are ideal sources for students, modelling legal thinking and analysis on 
topics that are a long way from reaching the journal or the textbook. They also break down the 
barrier between student (or member of the public) and the academic, through the ‘comment’ 
function in the blog. This is the social aspect of social media.

The immediacy and accessibility of this medium for both author and reader is a vast 
improvement on the static model of publishing in refereed journals and in books. Additionally, it 
integrates the domains of academic scholarship, giving scope for communication of discoveries 
and ideas from new perspectives to a broad audience. This is particularly the case for law, where 
current events and recent decisions can be analysed and quickly disseminated as a precursor to 
a more in-depth analysis. However, perhaps the most interesting aspect of the blog as a medium 
is its reach and capacity to connect.

B. Audience Reach and Metrics
Greaves blogs about his PhD research;31 it involves PLT practitioners’ engagement with 
scholarship of teaching, a niche field. He also creates content shared on sites such as YouTube, 
SlideShare, ResearchGate, SSRN, and Deakin University’s institutional digital repository. 

24 J Robert Brown, ‘Law Faculty Blogs and Disruptive Innovation’ (2012) 2(3) Journal of Law 525; Lee F Peoples, 
‘Citation of Blogs in Judicial Opinions’ (2010) 13 Tulane Journal of Technology and Intellectual Property 39.

25 Nate Russell, ‘Law Blogs: The Refuge of Compulsive Exhibitionists No More’ The Stream: Courthouse Libraries 
BC Blog 16 May 2013 <http://www.courthouselibrary.ca/training/stream/13-05-16/Law_blogs_the_refuge_of_
compulsive_exhibitionists_no_more.aspx>.

26 Ibid.
27 Castan Centre for Human Rights Law <http://castancentre.com/>. 
28 Opinions on High Melbourne Law School <http://blogs.unimelb.edu.au/opinionsonhigh/>. 
29 Helen Irving A Woman’s Constitution: Reflections on Constitutional Law and Scholarship from a Woman Law 

Professor’s Perspective University of Sydney <http://blogs.usyd.edu.au/womansconstitution/>.
30 See for example the discussion by Jessie Daniels, ‘From Tweet to Blogpost to Peer Reviewed Article; How to be 

a Scholar Now’ LSE Impact for Social Sciences Blog 25 September 2013 <http://blogs.lse.ac.uk/impactofsocialsc
iences/2013/09/25/how-to-be-a-scholar-daniels/>.

31 PleagleTrainer Blog: Lawyer, Practical Legal Training, PhD candidate in Professional Education and Training, 
Research, Scholarship, Eclectic Interests, Best Practice <http://thekglawyerblog.com/ptblog/>.
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Items on the blog, YouTube and SlideShare have attracted nearly 40,000 views or contacts over 
a period of 2 years. While raw counts tell us nothing about the quality of content, engagement 
or impact and must be treated cautiously, this content has led to direct interactions with legal 
and education academics, generating a collaborative environment within which to further his 
research. Despite the limitations of the raw data, in terms of universities’ focus on the metrics 
of impact and engagement, the fact that genuine interactions arise from these views indicates 
the potential both for the blog and for other electronic publication as a means of sharing ideas 
− but also for metrics in the longer term.

Making sense of this data is the information science of altmetrics, which seeks to measure 
‘the use of social media, particularly Web 2.0 media, in assessing the influence of researchers 
on all type of users.’32 The field is an emerging one.33 As Priem, Piwowar and Hemminger point 
out, there remains a lot of work to do to ‘reduc[e] noise that obscures the impact signal’. They 
suggest that different types of impacts on different audiences need to be isolated and identified, 
‘to understand what the events informing alternative metrics actually mean.’ They point out 
that this process follows the example set by early investigators of citation.34 This indicates 
the limitations of altmetrics but it also demonstrates the potential for such measurements. 
Importantly also, it highlights that social media have enormous reach and impact, even though 
we are as yet unable to capture this in a neat metric.

While such authors are at the technical end of measuring what we the academics do, 
publication in social media and in traditional form, and measurement of research ‘output’ or 
‘excellence’ or ‘quality’, all exist within a culture. So long as the academy remains mistrustful 
(and perhaps ignorant) of the potential of these media, fulfilling our potential as academics − 
including serving as wide a community as possible − remains outside the parameters accepted 
by the institution. Additionally, at least part of the potential of social media lies in supporting 
the evolution of academic interests and focus and promoting faculty renewal and ultimately 
creativity within the institution.35

While the important technical work on measurement continues, it is therefore up to 
academics to embrace the potential of social media and up to our institutions to support this. 
To do so we need to rethink the paradigms of our practice to incorporate appropriate tools. 
Entrenched assumptions, such as that peer-reviewed publication and its associated metrics are 
the best or only way to expose research to external scrutiny and to understand engagement, 
quality, and impact, might deprive us of important insights and opportunities for engagement.

Fresh thinking could, for example, harness fresh approaches to collaboration and peer 
review through social media. Tapscott and Williams write of ‘workplace peering’ and 
‘ideagoras’ – using social media to harness creativity and innovation from ‘uniquely qualified 
minds’.36 While their context is the world of business, they provide a compelling argument for 
an open source environment that resonates within the collegial context of academia. In the legal 
practice context, Susskind identifies expert crowd-sourced legal information as breaking down 
barriers to access to justice and argues that the lawyer of tomorrow will require skills across a 
number of platforms and media – skills far beyond traditional problem solving and advocacy. 
He sees collaboration within and across task-oriented specialist teams, mediated by diverse 
technologies.37

Likewise, Sunstein observes that ‘bloggers frequently deliberate with one another, 
exchanging information and perspectives.’38 He cites by way of example Nobel Prize winner 

32 Ronald Rousseau and Fred Y Ye, ‘A Multi-metric Approach for Research Evaluations’ (2013) 58 (26) Chinese 
Science Bulletin 3288, 3288.

33 Jason Priem, Heather A Piwowar, Bradley M Hemminger, ‘Altmetrics in the Wild: Using Social Media to Explore 
Scholarly Impact’ [cs.DL] 20 Mar 2012 <http://arxiv.org/html/1203.4745>; Lucy Ayre, ‘Libraries Can Embrace 
the Use of Altmetrics as a Means to Strengthen the Functionality of Institutional Repositories’ LSE Impact for 
Social Sciences Blog 22 August 2013 <http://blogs.lse.ac.uk/impactofsocialsciences/2013/08/22/altmetrics-why-
the-library-can-embrace-them/>.

34 Priem, Piwowar and Hemminger, above n 33.
35 Boyer, above n 2, 43.
36 Don Tapscott and Anthony D Williams, Wikinomics (Atlantic Books, 2006).
37 Richard Susskind, Tomorrow’s Lawyers (Oxford University Press, 2013).
38 Cass R Sunstein, Infotopia: How Many Minds Produce Knowledge (Oxford University Press, 2006), 184.
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Gary Becker and court of appeals judge Richard A Posner, who regularly debate issues on their 
blog,39 and the Volokh Conspiracy, to which a number of law professors contribute and where 
disagreement is common.40 Sunstein also suggests that ‘when bloggers err on legal questions, 
their errors are often corrected … If the analysis seems to go wrong, the author is immediately 
notified, and a correction or debate usually ensues.’41 It might be messy and difficult and 
challenge dominant epistemologies underlying existing metrics and the culture they serve. But 
it should be worthwhile; it could further interdisciplinary connections yielding new insights 
from researchers outside of one’s own field and make peer review more transparent.42

Existing structures provide a degree of comfort for those who might fear exposure to a 
wider, possibly more democratic, robust scrutiny. Inevitably, new tools developed to understand 
quality, engagement and impact factors in this context would be incomplete and demand 
refinement before becoming authoritative. Indeed, the development process itself could be 
an open source collaborative project to counter managerialist control of these tools. Messy, 
confronting, noisy – would it be worth it? For those with quantitative leanings, imagine if just 
one per cent of 40,000 contacts produced meaningful insights about research quality, impact 
and engagement: that would be a fairly interesting number.

Blogging is not the only social medium through which to promote research and collaboration, 
and altmetrics is being applied across various platforms. A variety of other media can also 
further spread the scholarly word.

C. Spreading the Word: Twitter and Repositories
Blogs will be picked up via Google searches and through your university’s e-publications if 
included there – many university repositories are already accepting blog posts as ‘outputs’ – but 
these are not the only ways of publicising a blog or a post.

The authors wrote in 2012 on the use of twitter to develop a community of scholars, 
academics, professionals and members of the public.43 This community is receptive to reading 
work published in blogs and in journal articles. Twitter – whether your own account or that 
of your Faculty or University – is an ideal medium for communicating your ideas and your 
research. It is also an ideal medium for generating research that responds to matters of interest 
expressed on Twitter (and the online ‘community’ more broadly). While Twitter has been 
described as an ‘echo chamber’44 this can be used to the advantage of an academic wishing 
to engage in scholarly thinking about contemporary issues, with a globally distributed and 
interested audience.

In other words, it means research can have impact.
We offer the example of our own experience of the ‘echo chamber’ of Twitter earlier this 

year. As legal academics and doctoral students, we experience the culture of the academy and 
the profession in terms of the quality of information. The primacy of ‘authorised’ sources of 
law, the hierarchy inherent in the profession and the pressure to publish in A* journals following 
institutional research protocols, is our reality. Each of us, however, has challenged this culture 
through our engagement on social media. Each of us blogs and tweets,45 and we each use a 
variety of other online social media and repositories to share our research and the ideas that 
precede it.

While recognition within our institutions is dependent upon engagement with its own 
metrics and the imperative of traditional forms of publishing, through our experiences we can 

39 The Becker-Posner Blog <The Becker-Posner Blog <The Becker-Posner Blog http://www.becker-posner-blog.com/>.
40 The Volokh Conspiracy <http://www.volokh.com/>.
41 Sunstein, above n 38, 184.
42 See, for example, Daniels, above n 30.
43 Galloway, Greaves and Castan, above n 16.
44 See, for example, Lauren Kirchner, ‘Beware the Twitter Echo Chamber’ Columbia Journalism Review 10 December 

2010 <http://www.cjr.org/the_news_frontier/beware_the_twitter_echo_chambe.php> in which she cites Aaron 
Smith and Lee Rainie, ‘8% of Americans use Twitter’ (Pew Internet, 2010) <http://pewinternet.org/Reports/2010/
Twitter-Update-2010/Findings.aspx>.

45 See Galloway, Greaves and Castan, above n 16.
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demonstrate how this culture is limited by its own parameters and also how we have derived 
professional and personal support within these alternative networks.

At the ALTA conference in 2012 we presented and subsequently published an article in this 
journal on the use of Twitter and blogs in teaching law. Thanks to JALTA’s forward-thinking 
philosophy of accessibility, we were permitted to upload this article to the research repository 
Social Science Research Network (‘SSRN’).46 SSRN offers free global access to social science 
papers (including in education and in law) that are uploaded by the authors themselves. It also 
offers metrics on the number of hits on an abstract, and the number of downloads of the full 
paper.

Interested to see the effect of using this repository, we tweeted a link to the abstract. This 
one tweet was retweeted (circulated by others) a number of times. There was, it seems, some 
interest in the article. It was mainly retweeted by other legal academics around the world – 
people with whom each of us had fairly regular direct contact, via Twitter. We noticed that we 
had a considerable number of hits on the abstract on SSRN, and quite a few downloads.

A few days later, Galloway received word from media monitors that we, and our article, had 
been mentioned in the Australian Financial Review. In fact there was an entire article based on 
our paper.47 We tweeted the link to the Australian Financial Review article, and also again to the 
SSRN article. By the end of that day, we received notification from SSRN that our article had 
been in the top ten downloads globally. We do not raise this as a significant accomplishment. 
Rather we see it as evidence of some sort of connection between our research and people who 
have a potential interest in our ideas.

Over the coming days we watched as the statistics on hits and downloads went through 
the roof. The article had, it seems, a life of its own. From modest beginnings, and through 
modest promotion on Twitter, this article had achieved SSRN top ranking internationally, at 
least momentarily.

Our story is an example of how a combination of traditional research media (refereed 
journal articles), open source policy, online repository, mainstream media and social media 
can work together to spread an idea around the world. This is an example of what Jenkins 
describes as ‘convergence’ – ‘the circulation of media content across different media systems, 
competing media economies, and national borders.’48 He points out that this depends heavily on 
consumers’ active participation – in our case, the retweeting and online discussion of the post. 
We accept that despite ranking and the number of hits, it could still be that no one has read our 
article. Perhaps it will never be cited. But it is also possible that the idea it encapsulates may be 
very widely disseminated. The message of our research, captured even in just the abstract, may 
well have inspired others to act, or at least to think about the issues involved. We surely broke 
down the gatekeeper model of publication.

The other side to this story is that of building an academic profile.

D. Building your Academic Profile as Part of 
Breaking Down the Barriers

Academics are told by the contemporary university that we must engage with our ‘stakeholders’. 
Indeed, as Boyer points out, service is integral to the mission of the university,49 yet sometimes 
the pressure to be discipline experts, to teach in exciting and innovative ways and to be 
researchers of renown seems overwhelming. Effective use of social media is one way in which 
we can integrate the different aspects of our job while developing the profile we need to support 
these activities.

Our networks on social media put us in touch with people interested in our ideas and 
so we develop a reputation for knowledge or expertise in these areas that can lead to other 
opportunities. In the case of established academics such as those mentioned earlier, this 

46 At <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2251736>.
47 Alex Boxsell, ‘Law Schools Told to Leap into Social Media’ Australian Financial Review 31 May 2013 <http://

www.afr.com/p/national/legal_affairs/law_schools_told_to_leap_into_social_pAVKdBPkusTlVRPNr71qSL>.
48 Henry Jenkins, Convergence Culture: Where Old and New Media Collide (New York University Press, 2006), 3.
49 Boyer, above n 2.
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reputation is established already, principally through conventional means, and supplemented 
and expanded through social media.

For emerging thinkers and academics, social media represents an opportunity to manage 
your career and to engage in wider conversation. For example when Galloway saw a tweet 
about an ABC Radio National program on whether religion influences politics, she tweeted a 
link to a paper she had co-written on the topic.50 The broadcaster picked up the link.51

Other invitations for interview or comment have been received through this medium – 
either based on tweets or on blog posts shared via Twitter. This has resulted in regular opinion 
pieces in diverse online media.52 Each of these pieces builds reputation, while at the same time 
is ‘engagement’ in university terms. Each one can be logged on an academic’s university’s 
e-repository.

III. CONCLUSION

How far does your scholarly work travel? If you publish exclusively in refereed journals or 
book chapters, it may not travel very far at all.53 Although this meets the university’s measures 
of ‘quality’ and ‘output’, it may fail to meet our scholarly obligation of engagement. One way 
to improve engagement while developing writing, ideas and research is through social media. 

As we watched in amazement at the worldwide hits and downloads of our modest paper 
in JALTA – generated through a combination of a repository, Twitter and mainstream media 
– Jenkins’ analysis of The Matrix came to mind. He writes of the phenomenon of The Matrix 
as a prime example of convergence culture, a sophisticated blending of media and platforms 
in an entertainment context.54 Surely we were doing the same in an academic context, while 
drawing together the domains of our academic practice. In one sense, we are at that moment 
in The Matrix where Neo is offered the choice between a red pill and a blue pill. The blue pill 
would allow him to remain in the fabricated reality of the Matrix. The red pill would lead to his 
escape from the Matrix and into the ‘real world’. Which pill will we take?

We don’t suggest that we abandon the traditional mode of publication and framework for 
research – though there is reason to question its stranglehold over how we arrange our work. 
We do suggest, however, that we need to open up the avenues for developing and disseminating 
our research in a way that both aligns the domains of our practice and dissolves the barriers of 
the current media to true engagement between academic and the public.

50 Corrie Donaghey, and Kate Galloway, ‘Analysing Conscience Votes in Parliament: Do Churches Influence the 
Law?’ (2011) 18 James Cook University Law Review 84.

51 Kate Galloway (@katgallow) ‘Paper on Influence of Churches on the Law: eprints.jcu.edu.au/22336/1/22336-
… @ABCReligion @natashamitchell #auslaw #religion‘ 22 September 2013, 6:04pm; ABC Religion&Ethics 
(@ABCReligion) ‘@katgallow @natashamitchell That’s a huge help, thank you very much. Why not call in 
tonight? We’ll be taking calls from 10.30: 1300 800 222’ 22 September 2013, 7:20 pm.

52 As a consequence of her blogging and activity on Twitter, Galloway, for example, has recently started writing for 
Right Now: Human Rights in Australia <http://rightnow.org.au/> and Open Forum <http://www.openforum.com.
au/>.

53 Dorothy Bishop, ‘How to Bury Your Academic Writing’ LSE Impact for Social Sciences Blog 29 August 2012 
<http://blogs.lse.ac.uk/impactofsocialsciences/2012/08/29/how-to-bury-your-academic-writing/>.

54 See Jenkins, above n 48, chapter 3 on The Matrix and transmedia storytelling.





101

‘WORKS WELL WITH OTHERS’: EXAMINING THE 
DIFFERENT TYPES OF SMALL GROUP LEARNING 

APPROACHES AND THEIR IMPLICATIONS FOR LAW 
STUDENT LEARNING OUTCOMES

JULIAN LAURENS,* ALEX STEEL** AND ANNA HUGGINS†

ABSTRACT

In the current regulatory climate, there is increasing expectation that law schools will be able 
to demonstrate students’ acquisition of learning outcomes regarding collaboration skills. We 
argue that this is best achieved through a stepped and structured whole-of-curriculum approach 
to small group learning. ‘Group work’ provides deep learning and opportunities to develop 
professional skills, but these benefits are not always realised for law students. An issue is that 
what is meant by ‘group work’ is not always clear, resulting in a learning regime that may not 
support the attainment of desired outcomes. This paper describes different types of ‘group work’, 
each associated with distinct learning outcomes. It suggests that ‘group work’ as an umbrella 
term to describe these types is confusing, as it provides little indication to students and teachers 
of the type of learning that is valued and is expected to take place. ‘Small group learning’ 
is a preferable general descriptor. Identifying different types of small group learning allows 
law schools to develop and demonstrate a scaffolded, sequential and incremental approach to 
fostering law students’ collaboration skills. To support learning and the acquisition of higher-
order skills, different types of small group learning are more appropriate at certain stages of the 
program. This structured approach is consistent with social cognitive theory, which suggests 
that with the guidance of a supportive teacher, students can develop skills and confidence in one 
type of activity which then enhances motivation to participate in another.

I. INTRODUCTION

The need for law students to participate in small group learning activities is becoming increasingly 
difficult to ignore. While the pedagogical reasons for their inclusion in an assessment regime 
are well recognised, there is also an emergent external regulatory regime for Australian law 
schools which requires law graduates to have attained workplace ready collaboration skills. 
Consequently, assessment tasks which foster the acquisition of collaboration skills will need to 
be embedded in a sequential and demonstrable manner throughout the curriculum. Activities 
most closely associated with the development of collaboration skills are traditionally referred 
to as ‘group work’. However, as this paper argues, ‘group work’ is not itself an activity, and 
moreover is an inadequate descriptor for the types of active learning activities we associate with 
the encouragement of deep learning and the development of collaboration skills in educational 
settings. Rather, we identify that there are distinct types of active learning activities associated 
with different outcomes in which students work in small groups. Identifying the characteristics 
of these types allows for a structured and scaffolded approach to assessment using small groups, 
which promotes cognitive development and student achievement.
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In the next part of this paper, the regulatory pressures for developing students’ collaboration 
skills, and the desirability of a whole-of-curriculum approach to developing such skills, are 
outlined. The third part then canvasses the theoretical underpinnings, premised on active 
learning, for our proposed approaches to small group learning. Part IV argues that small group 
learning provides a more meaningful descriptor than ‘group work’, and Part V discusses 
different types of small group learning. The implications of our discussion and the conclusion 
are presented in parts VI and VII, respectively. 

II. THE REGULATORY CONTEXT

Under the new regulatory regime administered by the Commonwealth Tertiary Education 
Quality Standards Agency (TEQSA),1 university degrees will only be accredited if they can 
demonstrate adherence to the Australian Qualifications Framework (AQF).2 Relevantly, the 
AQF requires graduates of a bachelor Degree to ‘demonstrate the application of knowledge and 
skills … with responsibility for own learning and professional practice and in collaboration 
with others within broad parameters’.3

Expanding on this, the Council of Australian Law Deans has adopted Discipline Standards, 
developed under the auspices of the former Australian Learning and Teaching Council. These 
are regarded as ‘an appropriate statement of the Threshold Learning Outcomes that are required 
of Bachelor of Law graduates from any Australian University’.4 The Threshold Learning 
Outcomes (TLOs) require LLB5 and JD6 graduates to be able to ‘collaborate effectively’. The 
commentary to the LLB TLO states:

Collaborate effectively: This phrase encompasses teamwork, working in groups, and working 
cooperatively with them. Through the LTAS consultation process, many members of the 
profession have emphasised these skills as critical to the modern legal workplace. Constructive 
approaches to collaboration include an ability to negotiate and work effectively through team 
disputes and problems with team dynamics.7

Significantly, the Discipline Standards have also been included as an external reference 
point in a legislative instrument clarifying aspects of TEQSA’s Higher Education Standards 
Framework.8

The Australian developments that culminated in the articulation of the TLOs for law can be 
seen as part of a broader global shift towards outcomes-focused education in recent decades.9

Applying outcomes-focused educational paradigms, it is considered optimal to adopt a ‘whole-
of-curriculum’ approach to learning, teaching and assessing outcomes-based curriculum 
objectives.10 The adoption of such an approach is one of the intentions behind the TLOs, 
which is reflected in the following comment of the drafters of the law TLOs in the Standards 
Statement:

1 Tertiary Education Quality and Standards Agency Act 2011 (Cth).
2 Higher Education Standards Framework (Threshold Standards) 2011 (Cth) (‘Threshold Standards instrument’).
3 Australian Qualifications Framework (AQF), ‘The Australian Qualifications Framework’ (2nd ed, 2013) 48 

(emphasis added) <http://www.aqf.edu.au/Portals/0/Documents/2013%20docs/AQF%202nd%20Edition% 
20January%202013.pdf>.20January%202013.pdf>.20January%202013.pdf

4 JD Sub-committee of the Associate Deans’ Law Network, ‘Juris Doctor Threshold Learning Outcomes’ (2012) 
<http://disciplinestandards.pbworks.com/w/file/fetch/57628366/JD%20TLOs%20(March%202012).pdf>.

5 Sally Kift, Mark Israel and Rachael Field, Learning and Teaching Academic Standards Project: Bachelor of Laws 
Learning and Teaching Academic Standards Statement December 2010 (11 February 2011) Australian Learning 
and Teaching Council 10 <http://www.cald.asn.au/assets/lists/Education/KiftetalLTASStandardsStatement2010%
20TLOs%20LLB.pdf>.20TLOs%20LLB.pdf>.20TLOs%20LLB.pdf

6 JD Sub-committee of the Associate Deans’ Law Network, above n 4, 4.
7 Kift, Israel; and Field, above n 5, 22.
8 Threshold Standards instrument, above n 2.
9 Roy Stuckey et al, Best Practices for Legal Education: A Vision and a Road Map (Clinical Legal Education 

Association, 2007) 45–7.
10 Richard Johnstone, ‘Whole-of-Curriculum Design in Law’ in Sally Kift et al (eds), Excellence and Innovation in 

Legal Education (LexisNexis, 2011) 1, 2; Sally Kift, ‘21st Century Climate for Change: Curriculum Design for st Century Climate for Change: Curriculum Design for st

Quality Learning Engagement in Law’ (2008) 18(1) Legal Education Review 1, 16−20.
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[W]ithin the range of diverse programs developed by the various law schools, graduates’ 
acquisition of the TLOs will most likely be facilitated in a structured and integrated, whole-of-
curriculum approach through learning, teaching and assessment.11

This raises the question of how a ‘structured and integrated, whole-of-curriculum approach’ 
to the development of collaboration skills can best be achieved in practice. Ideally, to facilitate 
systematic and comprehensive development of students’ collaboration skills throughout the 
Bachelor of Laws degree, collaboration skills or a localised variation of this concept would 
be included in law schools’ statements of program-level learning outcomes.12 Significantly 
for Australian law schools, statements of course learning outcomes describing students’ 
‘knowledge, skills, application of knowledge and skills, and generic learning outcomes’ are 
now required by TEQSA’s Threshold Standards instrument ‘to facilitate comparability with 
AQF qualifications’.13

The next step in a whole-of-curriculum approach to achieving educational goals is the 
alignment of statements of outcomes at the program level with the articulation of goals at the 
individual subject level.14 Learning outcomes for each individual subject can be derived from 
the program learning outcomes, but will necessarily be more specific to reflect the focus of 
each particular subject.15 Once the subject learning outcomes, that is the educational outcomes 
that students will have acquired and be able to demonstrate by the completion of the subject, 
have been clearly articulated, appropriate assessment approaches that measure the extent to 
which students are achieving the subject outcomes can be designed.16 Such approaches can be 
both formative, providing non-assessed feedback to help students improve their performance, 
and summative, providing ‘evaluative feedback’ typically in the form of a grade.17 Somewhat 
counter-intuitively, the final step in a whole-of-curriculum approach is the planning and 
development of learning and teaching strategies that prepare students to achieve the subject 
learning outcomes.18

It is beneficial to have programmatic oversight of the learning, teaching and assessment of 
learning outcomes so that both staff and students ‘know when, where, and how each desired 
outcome will be accomplished in the overall program of instruction’.19 A curriculum map 
is an effective tool for identifying which learning outcomes are addressed and assessed in 
each subject, and for providing an overview of any gaps and overlaps in the treatment and 
development of learning outcomes throughout the degree program. Curriculum mapping 
provides a mechanism for ensuring that the learning, teaching and assessment of law graduates’ 
acquisition of collaboration skills is appropriately ‘integrated, contextualised, sequential and 
incremental’ across the law curriculum.20

A whole-of-curriculum approach to developing students’ collaboration skills is a particularly 
pertinent issue to address as a number of discrete suggestions for curricular strategies that 
promote the aims of TLO 5 are presented and discussed in the following parts. There is a risk, 
however, that one or more of such strategies may be adopted by some law teachers in an ad hoc, 
piecemeal fashion, which will be insufficient for supporting student acquisition of this important 
learning outcome throughout the law degree. The importance of scaffolding, programmatic 
congruence and oversight of the learning, teaching and assessment of collaboration skills 
should thus be borne in mind whilst reading the following discussion.

11 Kift, Israel and Field, above n 5, 9. 
12 Stuckey, above n 9, 40–55; William M Sullivan et al, Educating Lawyers: Preparation for the Profession of Law

(Jossey-Bass, 2007) 182.
13 Higher Education Standards Framework, above n 2, Ch 4, ss 1, 2, 3.
14 Stuckey, above n 9, 55–9.
15 Janet W Fisher, ‘Putting Students at the Center of Legal Education: How an Emphasis on Outcome Measures in 

the ABA Standards for Approval of Law Schools Might Transform the Educational Experience of Law Students’ 
(2011) 35 Southern Illinois University Law Journal 225, 236–42.

16 Ibid, 237. 
17 Ibid, 239. 
18 Ibid.
19 Stuckey, above n 9, 93.
20 Johnstone, above n 10, 15.
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III. THEORETICAL UNDERPINNINGS

The strategies for developing collaboration skills outlined in the following part are premised on 
tenets of active learning informed by social learning theory. Adopting active learning strategies 
such as small group learning allows students to participate in a process of inquiry; creating and 
sharing knowledge and developing understanding in a ‘positive, connected manner’ has been 
demonstrated to result in superior deep learning.21 More specifically, the learning possibilities of 
small group learning derive from its consistency with social learning theory. Closely associated 
with the work of Lev Vygotsky and Albert Bandura22, a key principle of social learning theory is 
that ‘[p]eople do not function in isolation. As social beings, they observe the conduct of others 
and the occasions on which it is rewarded, disregarded, or punished’.23 Similarly, for Vygotsky 
‘human learning presupposes a specific social nature and a process by which children grow into 
the intellectual life of those around them’.24 He argues that:

Learning awakens a variety of internal development processes that are able to operate only 
when the child is interacting with people in his environment and in interacting with people in his environment and in interacting cooperation with his 
peers. Once these processes are internalized, they become part of the child’s independent 
development achievement.25

In social learning theory, the concept of ‘cognitive scaffolding’ plays a critical role in 
supporting student achievement.26 At its simplest, this requires that in addition to receiving new 
content, students should also be exposed to new ways in which that content is delivered and 
subsequently processed and understood in order to facilitate continued cognitive development 
and deep learning. Learners need opportunities to utilise and experiment with acquired 
knowledge, and incorporate feedback received into their schematic structures. The goal is to 
engage students in learning to develop ‘mastery’ or ‘competency’ in an area of knowledge 

21 Vincent Tinto, ‘Classrooms as Communities: Exploring the Educational Character of Student Persistence’ (1997) 
68(6) The Journal of Higher Education 599, 601; Anne Hewitt, ‘Producing Skilled Legal Graduates: Avoiding the 
Madness in Situational Learning Methodology’ (2008) 17(1) Griffith Law Review, 87, 87; Ali Radloff, Doing more 
for learning: enhancing engagement and outcomes: Australasian Survey of Student Engagement: Australasian 
Student Engagement Report (Australian Council for Educational Research, 2010) 3. Available at <Student Engagement Report (Australian Council for Educational Research, 2010) 3. Available at <Student Engagement Report http://research.
acer.edu.au/cgi/viewcontent.cgi?article=1011&context=ausse>; Gerald F Hess, ‘Principle 3: Good Practice 
Encourages Active Learning’ (1999) 49(3) Journal of Legal Education 401, 402; Elizabeth A Reilly, ‘Deposing 
the ‘Tyranny of Extroverts’: Collaborative Learning in the Traditional Classroom Format’ (2000) 50 Journal of 
Legal Education 593, 601; Mary Keyes and Kylie Burns, ‘Group Learning in Law’ (2008) 17 Griffith Law Review
357, 359.

22 See especially L S Vygotsky, Mind in Society: The Development of Higher Psychological Processes (Harvard 
University Press, 1978); Albert Bandura, Social Learning Theory (General Learning Press, 1971); Albert Bandura, 
Social Foundations of Thought and Action: A Social Cognitive Theory (Prentice-Hall, 1986). The work of Vygotsky 
is often referred to as ‘social constructivist theory’ and focuses more on the development of the underlying cognitive 
structures. The work of Bandura is often described as ‘social cognitive theory’ and in contrast to Vygotsky, seeks 
to understand how a person receives and internalises the messages that they receive from others. Their work is 
essentially complementary and can both be termed ‘social learning theory’. On the ‘social-constructivist’/‘social 
cognitive theory’ approach see also Michael H Schwartz, ‘Teaching Law by Design: How Learning Theory and 
Instructional Design can Inform and Reform Law Teaching’ (2001) 38 San Diego Law Review 347, 380; Kerri-
Lee Krause and Hamish Coates, ‘Students’ engagement in first-year university’ (2008) 33(5) Assessment and 
Evaluation in Higher Education 493, 493; Keyes and Burns, above n 21, 359.

23 Albert Bandura, ‘Behaviour Theory and the Models of Man’ (1974) 29 American Psychologist 859, 860. See also American Psychologist 859, 860. See also American Psychologist
Kenneth A Bruffee, ‘Collaborative Learning and the ‘Conversation of Mankind’ (1984) 46(7) College English 635, 
638–40.

24 Vygotsky, above n 22, 88.
25 Ibid, 22 (emphasis added).
26 Senay Purzer, ‘The Relationship Between Team Discourse, Self-Efficacy, and Individual Achievement. A 

Sequential Mixed-Methods Study’ (2011) 100(4) Journal of Engineering Education 655, 656−7. While Purzer 
suggests that this is most closely associated with Vygotsky and a constructivist approach (i.e., without stimulation, 
cognitive structures will not develop), we suggest this principle is similarly applicable to Bandura, particularly in 
relation to developing ‘mastery’ and belief in one’s capabilities (if you are unable to practise skills and at the same 
time adapt these to new and novel situations, your learning is hindered). On some key areas of social cognitive 
theory relevant to improving performance see, for example, Albert Bandura, ‘Organisational Applications of 
Social Cognitive Theory’ (2008) 13(2) Australian Journal of Management 175, 276.Australian Journal of Management 175, 276.Australian Journal of Management
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application. This mastery has the effect of enhancing student self-efficacy and in turn catalyses 
learner motivation to tackle novel tasks and persist at them.27

IV. SEEKING TERMINOLOGICAL CLARITY

There is a growing body of Australian research examining the benefits and challenges of 
introducing assessment activities constructed around ‘group work’ in Australian law schools.28

However, the legal education literature reveals that less attention has been directed at 
attempting to identify and understand the different types of group work activities and their 
specific implications for law curriculum design and law student learning. This paper seeks to 
contribute to this discussion by situating the analysis more explicitly within the framework of 
social learning theory and distinguishing characteristics of the different types. An initial hurdle distinguishing characteristics of the different types. An initial hurdle distinguishing
is that what is meant by ‘group work’ is not always clear to teachers or students. Terms such 
as group work, small group learning, learning groups, collaborative learning and cooperative 
learning are often used interchangeably, inconsistently and indiscriminately, and attempts at 
definitions can inadvertently ignore evidence demonstrating the existence of distinct theoretical 
approaches to ‘group work’.29 Elsewhere we explore in more detail the importance of clear 
typologies for assessment.30

Use of the term ‘group work’ as a general descriptor can serve to obscure the actual learning 
goals of an activity. It provides little clear information to the student (and others) about what 
type of learning is to take place, how that learning is to be encouraged, and what outcomes 
are expected. A haphazard approach to ‘group work’ runs the risk of frustrating deep learning 
aims if an activity is implemented without a clear nexus between content, assessment and the 
attainment of desired learning outcomes. By contrast, in order to leverage the learning benefits 
associated with ‘group work’, our conceptual starting point is engaging students in learning 
through introducing specific active learning strategies based upon activities that require them active learning strategies based upon activities that require them active learning
to work together in small groups, to achieve specific outcomes. These identified strategies 

27 See, for example, Bandura, ‘Organisational Applications’, above n 26, 276; Albert Bandura, ‘Self Efficacy: 
Toward a Unifying Theory of Behavioural Change’ (1977) 84 Psychological Review 191; Albert Bandura, ‘Human 
Agency in Social Cognitive Theory’ (1989) 44 American Psychologist 1175. On the ‘paramount importance’ of American Psychologist 1175. On the ‘paramount importance’ of American Psychologist
motivation see also Alan Jenkins, Rosanna Breen, Roger Lindsay and Angela Brew, Reshaping Teaching in Higher 
Education: A Guide to Linking Teaching with Research (Kogan Page, 2003) 32.

28 See, for example, Mark Israel, Elizabeth Handsley and Gary Davis, ‘“It’s the vibe”: Fostering Student Collaborative 
Learning in Constitutional Law in Australia’ (2004) 38 (1) The Law Teacher 1; Margaret Castles, Maureen The Law Teacher 1; Margaret Castles, Maureen The Law Teacher
Goldfinch and Anne Hewitt, ‘Using Simulated Practice to Teach Legal Theory: How and Why Skills and Group 
Work can be Incorporated in an Academic Law Curriculum’ (2007) 26:2 The University of Tasmania Law Review
120; Kate Lewins, ‘The Groupwork Experience in Civil Procedure’ (2006) 13(1) E-Law (Murdoch University 
Electronic Journal of Law) 225; Adiva Sifris and Elspeth McNeil, ‘Small Group Learning in Real Property Law’ 
(2002) 12 Legal Education Review 189; Reilly, above n 21; Archie Zariski, ‘Positive and Negative Impacts of 
Group Work from the Student Perspective’ (Paper presented at Higher Education Research and Development 
Society of Australasia Conference ‘Advancing International Perspectives’, Adelaide, South Australia, 1997) 
<http://www.herdsa.org.au/wp-content/uploads/conference/1997/zarisk01.pdf>; B Dick et al, ‘A Case Study of the http://www.herdsa.org.au/wp-content/uploads/conference/1997/zarisk01.pdf>; B Dick et al, ‘A Case Study of the http://www.herdsa.org.au/wp-content/uploads/conference/1997/zarisk01.pdf
‘Offices’ Project (Teacher-Less, Cooperative Learning Groups) at Griffith University: Implementing Educational 
Theory’ (1993) 4 Legal Education Review 273; Samantha Hardy, ‘Role Playing in Consumer Protection Law: the 
Market Day Project’ (2004) 14 Legal Education Review 204; Keyes and Burns, above n 21; Lee Godden, Debbie 
Lamb and Marlene J Le Brun, ‘The ‘Offices’ Project at Griffith University Law School and the use of Video as a 
Tool for Evaluation’ (1994) 12(2) Journal of Professional Legal Education 149; Lee Godden and Marlene J Le 
Brun, Transforming the undergraduate into the graduate: resource tools for introducing teacher-less group work 
in law (Griffith University, 1994).

29 Keyes and Burns, above n 21, 358; Roberta K Thyfault and Kathryn Fehrman, ‘Interactive Group Learning 
in the Legal Writing Classroom: An International Primer on Student Collaboration and Cooperation in Large 
Classrooms’ (2009-2010) 3 John Marshall Law Journal 135, 139; Clifford S Zimmerman, ‘‘Thinking Beyond John Marshall Law Journal 135, 139; Clifford S Zimmerman, ‘‘Thinking Beyond John Marshall Law Journal
My Own Interpretation:’ Reflections on Collaborative and Cooperative Learning Theory in the Law School 
Curriculum’ (1999) 31 Arizona State Law Journal 957, 959 at n 5; L Dee Fink, ‘Beyond Small Groups: Harnessing Arizona State Law Journal 957, 959 at n 5; L Dee Fink, ‘Beyond Small Groups: Harnessing Arizona State Law Journal
the Extraordinary Power of Learning Teams’, 4, in Larry Michaelsen, Arletta Knight and Dee Fink (eds), Team-
Based Learning: A Transformative Use of Small Groups (Stylus Publishing, 2004), available at <http://www.med.
wright.edu/sites/default/files/aa/facdev/_Files/PDFfiles/BeyondSmallGroups.pdf>. Note that Fink does not see wright.edu/sites/default/files/aa/facdev/_Files/PDFfiles/BeyondSmallGroups.pdf>. Note that Fink does not see wright.edu/sites/default/files/aa/facdev/_Files/PDFfiles/BeyondSmallGroups.pdf
collaborative learning as a distinct category.

30 Alex Steel, ‘Clarifying assessment: developing official typologies and instructions for forms of assessment in law’ 
(2013) 5 (1 & 2) Journal of the Australasian Law Teachers Association.
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include ad hoc or casual groups,31 cooperative learning, collaborative learning and team based 
learning. 

We argue that teachers’ understanding of the different types of small group learning in 
law is important in terms of crystallising teachers’ reasons for adopting a particular approach: 
this facilitates the teachers’ provision to students of clear rationales for engaging with the 
selected approach.32 If law students endorse the rationales behind small group learning, it is 
more likely that they will willingly engage with, and optimise, the social and academic learning 
opportunities arising from group work,33 including taking responsibility for their learning.34

Crucially, presenting the proposed activity within the framework of one of these types is one 
method by which students receive a signal of what is valued about learning and what is expected valued about learning and what is expected valued
in terms of outcomes, helping them to stay connected to the learning process.35

We argue that the term ‘group work’ is inadequate as a descriptor when used in an 
educational setting.36 As a term it lacks pedagogical nuance. It provides little indication of 
the type of learning that is to take place and how outcomes or attributes will be achieved. In 
education the focus of ‘group work’ activities for formative or summative assessment is on 
small groups, and we consider the term small group learning to be a superior descriptor.small group learning to be a superior descriptor.small group learning 37 For 
example, as Johnson and Johnson state, group work in education is essentially ‘the instructional 
use of small groups so that students work together to maximise their own and each other’s 
learning’.38 Berry similarly uses the term ‘group work’ to ‘refer to students working together 
in small groups with little or no tutor input’.39 In these examples it seems reasonable to remove 
reference to ‘group work’ as an unnecessary label, which serves to obscure the focus on the 
type of learning that is occurring, and necessitates further qualification to identify a learning 
connection. We agree with Fink that the concept of ‘small group learning’ captures the ‘essence’ 

31 We note that another variant of informal group work is the study group, which students may form outside class to 
review class materials or prepare for examinations. This paper is concerned with ‘group work’ occurring in classes 
for either formative or summative purposes. Interestingly, in US law schools these external study groups are often 
compulsory. 

32 Keyes and Burns argue that when introducing a group learning activity in a law classroom, teachers should begin 
by clearly articulating the reasons for including group learning in the curriculum: Keyes and Burns, above n 21, 
365. Hiiyard, Gillespie and Littig similarly argue that ‘[u]nless instructors devote instructional time to teaching 
about group work, students are not aware of the empirical and theoretical research that supports group learning 
and are not privy to the reasons why their instructors choose one approach over another’: Cinnamon Hiiyard, 
Diane Gillespie and Peter Littig, ‘University Students’ Attitudes about Learning in Small Groups after Frequent 
Participation’ (2010) 11(1) Active Learning in Higher Education 9, 10. They add that ‘[s]tudents need clarity about 
the type and purpose of group work and to feel that their peers are competent and prepared’ at 18.

33 Anna Huggins, ‘Autonomy Supportive Curriculum Design: A Salient Factor in Promoting Law Students’ Wellbeing 
(2012) 35(3) The University of New South Wales Law Journal 683, 705–6.University of New South Wales Law Journal 683, 705–6.University of New South Wales Law Journal

34 Cassandra Hill, ‘The Elephant in the Law School Assessment Room: The Role of Student Responsibility and 
Motivating Our Students to Learn’ (2013) 56 Howard Law Journal, 447, 450–1. 

35 Maureen F Fitzgerald, ‘Rite of Passage: The Impact of Teaching Methods on First Year Law Students’ (2008) 42(1) 
The Law Teacher 60, 78.The Law Teacher 60, 78.The Law Teacher

36 Fink, above n 29, 15.
37 For clarity, we would contrast this with the use of tutorials and other ‘large groups’. A tutorial is not a ‘group 

work’ assessment activity itself (although it has formative benefits). Furthermore, the deep learning benefits 
associated with small group learning are achieved optimally with around four members; research suggests that 
group dynamics change considerably in groups of more than six. See, for example, Marlene Le Brun and Richard 
Johnstone, The Quiet (R)evolution: Improving Student Learning in Law (Sydney: Law Book Co, 1994) 294. This 
does not mean that small group learning types, particularly ad-hoc or casual groups, cannot be used in a tutorial. 
Indeed, depending on the size of the tutorial group, and the subject matter, this may be desirable. Furthermore, and 
of interest to faculties which still employ the lecture as the dominant mode of knowledge transmission, there is 
evidence that suggests active learning strategies such as ad hoc and casual small group learning can be integrated 
into that format. See, for example, Michael Cavanagh, ‘Students’ Experiences of Active Engagement Through 
Cooperative Learning Activities in Lectures’ (2011) 12(1) Active Learning in Higher Education 23. Note that 
Cavanagh seems to prefer the term ‘co-operative learning’ as a general descriptor and does not categorise the 
type of activity as we do below, which could appear confusing. Addressing this lack of terminological clarity is a 
motivation for this article.

38 David W Johnson and Roger T Johnson, Cooperative Learning: Increasing College Faculty Instructional 
Productivity, ASHE- ERIC Higher Education Report No. 4 (United States: Clearing House on Higher Education, 
1991) 3 (emphasis added).

39 Elspeth Berry, ‘Group Work and Assessment – Benefit or Burden?’ (2007) 41(1) The Law Teacher 19, 19 (emphasis The Law Teacher 19, 19 (emphasis The Law Teacher
added).
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of the different approaches to group work in an educational setting, and that it is an appropriate 
‘umbrella’ under which the theoretical and casual approaches to group activity are collected in 
that context.40

Small group learning activities can encompass both individual and group goals. As social 
psychologist Albert Lott notes, ‘a group is made up of two or more persons who recognise 
their interdependence in the pursuit of common or individual goals, who interact with one 
another in a group context, and who are cognizant of each other and of the fact that they form a 
social unit’.41 The degree to which the different approaches to small group learning emphasise 
‘common or individual goals’, is a crucial defining characteristic. Further characteristics of 
types of small group learning are the degree to which they are structured, and whether students 
will be assessed individually or collectively. Finally, while the learning benefits of all the types 
flow from the utilisation of the group dynamic, the nature of the interaction in each type is 
conceptually different. 

V. TYPES OF SMALL GROUP LEARNING

In this part we outline the three main types of small group learning identified in the literature, 
and introduce a further classification of ad hoc or casual groups.42

A. Cooperative Learning
Cooperative activities are ‘group activities that are structured wholly or in part by the teacher ... 
[including] brainstorming sessions, peer review groups, student/teacher conferences, and small 
group and whole-class discussions’.43 In cooperative learning, although the exercise entails 
individual students ‘working together to accomplish a shared goal’,44 the ‘end goal is individual 
mastery of skills or content material’ and it is typically the individual that is assessed.individual that is assessed.individual 45 While 
cooperative learning contains aspects (albeit mediated) of traditional education such as 
hierarchy, competitiveness and individualism,46 there is significantly more agreement in the 
literature about the benefits of cooperative learning (and small group learning generally) as a 
pedagogical tool than there is dissent.47 It is argued that cooperative learning tends to result in 
‘higher achievement’ when compared with competitive or individualistic learning environments, 

40 Fink, above n 29, 4, 15. There is disagreement on this. For example Millis and Cottell see ‘cooperative learning as 
the ‘umbrella concept’. Similarly, Reilly also subscribes to the notion of cooperative learning being a rubric under 
which distinct cooperative and collaborative learning models fall. See respectively Barbara J Millis and Phillip G 
Cottell, Cooperative Learning for Higher Education Faculty (Oryx Press, 1998) 7; Reilly, above n 21, 603. See 
also discussion by Zimmerman of the literature on this topic: Zimmerman, above n 29 at n 5.We argue that an 
identified type of small group learning (such as cooperative learning) is not a helpful conceptual umbrella, as it 
obscures the distinct nature of other types.

41 Quoted in Roark R Reed, ‘Group Learning in Law School’ (1984) 34 Journal of Legal Education 674, 685 .
42 For similar identification of the four types of small group learning activities, including the three types of structured 

activities, see, for example, Lucy Taylor, Susan McGrath-Champ and Henriika Clarkeburn, ‘Supporting student 
self-study: The educational design of podcasts in a collaborative learning context’ (2012) 13(1) Active Learning in 
Higher Education 77, 77. See also Thyfault and Fehrman, above n 29, 139–40; Elizabeth Monk-Turner and Brian 
Payne, ‘Addressing Issues in Group Work in the Classroom’ (2005) 16(1) Journal of Criminal Justice Education
166, 166. Note that disagreement exists as to the proper characterisation of the types. For example, Millis and 
Cottell see cooperative learning as being more structured than collaborative learning: Millis and Cottell, above n 
40, 4, as do Thyfault and Fehrman. However, we prefer our categorisation, in which the key differentiator between 
the types is whether the focus is on individual mastery (as with cooperative learning) or on group mastery (as with 
collaborative learning). Nevertheless, there is some overlap between the strategies as they are sourced from the 
same empirical research.

43 Melanie L Schneider, ‘Collaborative Learning: A Concept in Search of a Definition’ (1990) 3 Issues in Writing 26, Issues in Writing 26, Issues in Writing
32. 

44 Morton Deutsch, ‘A Theory of Co-operation and Competition’, (1949) 2(2) Human Relations 129, 132.
45 Schneider, above n 43, 30; Elizabeth L Inglehart, Kathleen Dillon Narko and Clifford S Zimmerman, ‘From 

Cooperative Learning to Collaborative Learning in the Legal Writing Classroom’ (2003) 9 The Journal of the 
Legal Writing Institute 185, 188.

46 Zimmerman, above n 29, 987.
47 Paul Ramsden, Learning to Teach in Higher Education, (RoutledgeFalmer, 2nd ed, 2003) 98; Zimmerman, above n nd ed, 2003) 98; Zimmerman, above n nd

29, 995.
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especially when tasks ‘become more complex’.48 This is true for all levels of education, and 
specific studies on higher education bear this out.49 For Zimmerman, ‘[i]n achieving higher 
levels of learning [cooperative learning] instils greater motivation to learn; particularly, the 
method instils intrinsic motivation, positive attitudes towards the learning experience and the 
instructors, greater self-esteem, and a higher desire to assist others in the learning process’.50

B. Collaborative Learning
Under a collaborative learning approach, students work together in a small team creating a 
piece of work that they have developed and planned together and for which they are generally 
assessed collectively as opposed to individually.51 The assessment of a collective learning task 
often includes the process and not just the final product. Knight has been critical of traditional 
education’s focus on individual assessment and what he terms its ‘process-blindness’ as 
students’ ‘scores and grades are silent about the learning processes involved’.52 Small group 
learning activities can help to remedy this. As Schneider states, ‘[c]ollaborative learning … 
emphasizes the process of learning from peers, based on relatively complex learning tasks’.53 In 
seeking to remove most of the competition in the learning space it places group success ahead 
of individual achievement.54 Collaborative learning focuses on the teaching of judgment as the 
main benefit and on the intrinsic value in working with people rather than against them.55

Bruffee defines the goal of collaborative learning as being ‘to provide a context in which 
students can practice and master the normal discourse exercised in established knowledge 
communities in the academic world and in business, government, and the profession’.56 Central 
assumptions of collaborative learning are the ideas of ‘shared authority’57 (between students 
and teachers and between students and students), that ‘knowledge is socially constructed, not 
received’,58 and that as a ‘fundamental principle’ the quality of student learning is enhanced 
through peer interaction.59 A further common underlying assumption of both collaborative 
learning and cooperative learning identified by Reilly is that ‘students can critically engage in 
learning without direct supervision when given open-ended tasks’.60

Both cooperative and collaborative learning emphasise a student-centred classroom in 
which the teacher’s role changes to facilitator and students take more responsibility for their 
learning.61 However, cooperative learning and collaborative learning do have different aims.62

Cooperative learning focuses on ‘individual mastery of the subject’ through the use of the group individual mastery of the subject’ through the use of the group individual
process dynamic, while ‘collaborative learning focuses on group work toward a unified final unified final unified
project’.63 Furthermore, cooperative learning retains some of the hierarchy and competitiveness 
of traditional education, while collaborative work aims for greater equality.64

48 Zimmerman, above n 29, 994; Keyes and Burns, above n 21, 361.
49 See generally Johnson and Johnson, above n 38; Millis and Cottell, above n 40, 9–16.
50 Zimmerman, above n 29, 994.
51 Israel, Handsley and Davis, above n 28, 1; Inglehart, Dillon Narko and Zimmerman, above n 45, 188.
52 Peter T Knight, ‘Summative assessment in higher education: Practices in disarray’ (2002) 27(3) Studies in Higher 

Education 275, 282. Knight makes two points about this at 282. First, that if we are going to ‘judge the robustness 
of an achievement [one] needs to know something about its circumstances’. Secondly, ‘the processes involved in 
getting a degree are important because much learning comes with the quality of interactions in the communities 
to which students belong’. Susan Orr acknowledges Knight’s emphasis on process but notes that ‘process is an 
elusive concept’ and that the literature is not always clear about what is meant by ‘process’ or how to assess it. 
See Susan Orr, ‘Collaborating or fighting for the marks? Students’ experiences of group work assessment in the 
creative arts’ (2010) 35(3) Assessment & Evaluation in Higher Education 301, 302.

53 Schneider, above n 43, 32.
54 Zimmerman, above n 29, 987.
55 Ibid.
56 Bruffee, above n 23, 644.
57 Zimmerman, above n 29, 996.
58 Schneider, above n 43, 36.
59 Zimmerman, above n 29, 996.
60 Reilly, above n 21, 603.
61 Israel, Handsley and Davis, above n 28, 3−4; Keyes and Burns, above n 21, 359; Zimmerman, above n 29, 997.
62 Inglehart, Dillon Narko and Zimmerman, above n 45, 188.
63 Ibid (emphasis added).
64 Zimmerman, above n 29, 987.
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C. Team-Based Learning
Team-based learning (TBL) has been extensively described in the literature.65 Fink considers 
that TBL is an ‘intense use of small groups’ and argues that:

The fundamental difference between the two approaches [cooperative (and we would also 
add collaborative) learning and team-based learning] lies in the relative time frame they are 
using and in the degree of integration they are striving for. Cooperative learning by and large 
views small groups as a teaching technique that is applied in a series of independent learning 
activities, each of which is aimed at accomplishing a specific set of learning objectives. In 
contrast, team-based learning views small groups as the basis of a semester-long instructional 
strategy in which a sequence of small group activities is designed and linked in such a way 
that they accomplish two purposes simultaneously: deepening student learning and enhancing 
team development.66

Dana provides a useful summary of how TBL operates:
Under TBL a course is divided into four to seven units. Each unit follows the same basic 
organizational principle: individual students do the assigned reading, take a Readiness 
Assessment Test (RAT) on the reading, retake the test with their teammates, and complete 
a series of team application exercises that allow the students individually and as a team to 
explore the more subtle implications of the concepts. This process is repeated for each unit in 
the course. Students are graded on both their individual and team performance.67

TBL is often used in fields such as engineering and other technical areas. Of relevance 
to law schools, advocates of TBL suggest it allows for the seamless integration of skills 
and knowledge.68 One issue with TBL is that a teacher cannot easily integrate TBL into an 
existing course; ideally, a course should be completely designed from the ground up around 
the TBL approach. Picking and choosing is also not recommended. As Dana states, ‘TBL is a 
comprehensive learning strategy that works best if all elements of the strategy are implemented’.69

Nonetheless, some of the principles may be adapted to the law classroom. For example, in the 
elective course Succession Law at the University of New South Wales Law School, students are 
organised into groups for the duration of the semester, with each of these groups representing 
a fictitious law firm. At the beginning of the semester a problem scenario is presented and 
each ‘firm’ is assigned a client from the problem scenario. New facts and issues are introduced 
throughout the course. During the semester students spend time in class and sometimes out 
of class, discussing and applying content received in relation to their client in the context of 
the wider problem. Note that there is no summative element – the group exists to provide 
students with opportunities to engage more deeply with course material by applying knowledge 
to a ‘real world’ scenario. The fact that the groups are stable for the entire semester also has 
potential socio-emotional benefits, and facilitates the creation of a more dynamic classroom 
environment.70 Other forms of team-based learning that currently exist in law school curricula 
include competitive moots, journal editing and project-based clinical subjects.

65 See, for example, Larry Michaelsen, Arletta Knight and Dee Fink (eds), Team-Based Learning: A Transformative 
Use of Small Groups (Stylus Publishing, 2004); Sophie M Sparrow and Margaret Sova McCabe, Team-Based 
Learning in Law (January 16, 2012), available at SSRN: <http://ssrn.com/abstract=1986230> or <http://dx.doi.
org/10.2139/ssrn.1986230>; Taylor, McGrath-Champ and Clarkeburn, above n 42; Susan W Dana, ‘Implementing 
Team-Based Learning in an Introduction to Law Course’ (2007) 24(1) Journal of Legal Studies Education 59.

66 Fink, above n 29, 5, 15. 
67 Dana, above n 65, 61.
68 Sparrow and McCabe, above n 65, 14. 
69 Dana, above n 65, 64. 
70 See Dominic Fitzsimmons, Prue Vines and Julian Laurens (forthcoming) ‘“The Authentic Lens”. Employing 

Authentic Assessment Activities to Engage Law Students in Deep Learning: A Comparison of Using ‘Narratives’ 
in First Year Core and Final Year Elective Law Courses’, in A Flood and K S Coleman (eds), Disciplines: The 
Lenses of Learning (Common Ground, Champaign, Illinois: Common Grounds Publishing LLC University Press, Lenses of Learning (Common Ground, Champaign, Illinois: Common Grounds Publishing LLC University Press, Lenses of Learning
forthcoming).
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D. Ad Hoc Groups
In addition to these increasingly structured small group learning assessment activities we would structured small group learning assessment activities we would structured
add ad hoc group work. Many teachers are familiar with the use of ad hoc or casual groups in 
class, such as when students are asked to work with the person next to them to discuss an issue 
or solve a problem as part of an in-class learning activity. This type of activity is often used 
as the basis for encouraging class participation in discussion,71 and can be used throughout a 
program to encourage student engagement. There is usually no direct summative assessment72

associated with the activity and it is characterised by being relatively ‘unstructured’. We think 
it is important to recognise the value of these small group interactions both in introducing 
students to small group learning and in reinforcing group skills though the degree program. As 
a way of introducing small group learning, their short length and formative basis significantly 
reduces the risks of group involvement. Furthermore, combining such activities with a form 
of reflection on the quality of the small group learning interaction can assist with preparation 
for more formal group activities. Similarly, continual use of ad hoc groups throughout the 
curriculum gives students opportunities to become more adept at skills of group formation and 
task definition, which are key skills in workplace meeting settings. 

VI. IMPLICATIONS

Choice of assessment task plays a critical role in student learning. Inappropriate assessment 
activities can encourage students to adopt surface approaches to learning as opposed to a 
desirable deep approach.73 Identifying the different types of small group learning and situating 
them within the principles of social learning theory raises three related implications for program 
design and law student achievement.

First, the concept of cognitive scaffolding requires that in order for assessment activities to cognitive scaffolding requires that in order for assessment activities to cognitive scaffolding
support the acquisition of ‘high-order understandings and sophisticated abilities’ in a whole-
of-curriculum approach,74 tasks must be selected which simultaneously challenge a student 
to think about received content in new ways and allow opportunities to practise and apply 
previous understandings and acquired skills to the problem.75 Thus, the assessment structure 
throughout a program should be scaffolded to take account of and build upon students’ prior 
knowledge, and to gradually introduce them to new and more complex scenarios.and to gradually introduce them to new and more complex scenarios.and 76 We argue 
that the types of structured small group learning identified in this paper provide examples of a 
stepped approach to small group learning which can be scaffolded to effectively support student 
deep learning simultaneously with the attainment of explicit skills outcomes.77 For example, in 
relation to the gradations between cooperative and collaborative learning, Reilly argues that:

Cooperative learning is best for mastering ‘foundational knowledge’ – information about 
which there is widespread agreement as to its truth or accuracy. Collaborative learning 
is appropriate for older learners, and for addressing questions with ‘dubious or ambiguous 

71 For a recent overview on the benefits of discussion in a law classroom see Alex Steel, Julian Laurens and Anna 
Huggins, ‘Class Participation as a Learning and Assessment Strategy in Law: Facilitating Students’ Engagement, 
Skills Development and Deep Learning’ (2013) 36(1) The University of New South Wales Law Journal 30.The University of New South Wales Law Journal 30.The University of New South Wales Law Journal

72 Ad hoc or casual small group learning can be closely associated with the benefits of formative assessment through 
peer learning and feedback. It also provides a method to encourage social interaction in the law classroom, assisting 
in the creation of a positive socio-emotional climate.

73 Gordon Joughin, ‘The hidden curriculum revisited: a critical review of research into the influence of summative 
assessment on learning’ (2010) 35(3) Assessment & Evaluation in Higher Education 335, 337–8.

74 Keyes and Burns, above n 21, 359.
75 As Sadler has noted, acquiring proficiency in a skill ‘require[s] practice in a supportive environment which 

incorporates feedback loops. This usually includes a teacher who knows which skills are to be learned, and 
who can recognise and describe a fine performance, demonstrate a fine performance, and indicate how a poor 
performance can be improved: D Royce Sadler, ‘Formative Assessment and Design of Instruction Systems’ (1989) 
18(2) Instructional Science 119, 120. Note that this is consistent with social learning theory particularly with 
respect to Vygotsky’s emphasis on the need for a more knowledgeable ‘other’ to guide learning.

76 See, for example, Kift, ‘21st Century Climate for Change’ above n 10, 13.st Century Climate for Change’ above n 10, 13.st

77 Elizabeth Handsley, Gary Davis and Mark Israel, ‘Law School Lemonade: or Can You Turn External Pressures 
into Educational Advantages?’ (2005) 14(1) Griffith Law Review 108, 126.
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answers, that require well-developed judgment to arrive at’. Collaborative learning reforms 
students’ concepts of knowledge and authority.78

Secondly, appropriate scaffolding of small group learning – for example by beginning with 
ad hoc or casual groups, then introducing cooperative learning, then collaborative learning and 
finally TBL as a capstone activity – may assist in reducing law students’ negative perceptions 
of ‘group work’79 and facilitate the realisation of the putative benefits associated with small 
group learning. A reason suggested for law student resistance towards ‘group work’ is that they 
may lack the skills80 or confidence81 to adequately navigate the potential problems associated 
with group learning.82 A related reason may be that even if students have the skills, and no 
predisposition to individualism, they have had negative group work experiences previously,83

such as being placed in groups and then provided with little assistance in relation to how to 
make the groups functional.84 We hypothesise that by introducing progressively more structured
small group learning into a program supported by clear rationales and mapped to outcomes 
which extend the relevance of the task beyond mere assessment to encompass expectations of 
professional life, along with explicit instruction regarding how to navigate the group dynamic, 
student self-efficacy and motivation would improve as skills are developed and practiced. 
Identifying the wider relevance of the activity beyond the purely ‘academic’ can encourage a 
deep approach to learning, helping to obviate the risk of students adopting a surface approach 
when an assessment task is seen simply as a ‘hoop to be jumped through’.85

We suggest that as different forms of small group learning emphasise different learning 
outcomes, students’ engagement may be increased by explanation of these different outcomes, 
and how these learning outcomes and the choice of small group learning format form part of a 
deliberate development of skills across a degree program. Future research providing empirical 
evidence of the impacts of a stepped and structured approach to small group learning would be 
beneficial.

Finally, as has been alluded to in previous parts of this paper, law teachers may need to 
familiarise themselves with the types of small group learning and the theory and rationales 
underpinning them so that the appropriate type for specific learning contexts can be used. 
Keyes and Burns have noted that teachers are often uncertain about using small group learning 

78 Reilly, above n 21, 603. 
79 Research indicates that law students are particularly prone to reacting in a negative manner when presented with 

small group learning tasks. For some Australian research see Richard Johnstone and Sumitra Vignaendra, Learning 
Outcomes and Curriculum Development in Law. A Report Commissioned by the Australian University Teaching 
Committee (Australian University Teaching Committee, 2003) 302, 372–3, available at <http://www.cald.asn.au/
docs/AUTC_2003_Johnstone-Vignaendra.pdf>; Castles et al, above n 28, 143; Hardy, above n 28, 207; Mary docs/AUTC_2003_Johnstone-Vignaendra.pdf>; Castles et al, above n 28, 143; Hardy, above n 28, 207; Mary docs/AUTC_2003_Johnstone-Vignaendra.pdf
Keyes and Richard Johnstone, ‘Changing Legal Education: Rhetoric, Reality, and Prospects for the Future’, (2004) 
26(4) Sydney Law Review, 537, 553. For a key US study see Dorothy H Evensen, ‘To Group or Not to Group: 
Students’ Perceptions of Collaborative Learning Activities in Law School’ (2004) 28 Southern Illinois University 
Law Journal 343.Law Journal 343.Law Journal

80 See, for example, Zimmerman, above n 29, 1007; Jane Burdett, ‘Making Groups Work: University Students’ 
Perceptions’ (2003) 4(3) International Education Journal 177, 178–9; Castles et al, above n 28, 146; Maurice International Education Journal 177, 178–9; Castles et al, above n 28, 146; Maurice International Education Journal
Phipps et al, ‘University Students’ Perceptions of Cooperative Learning: Implications for Administrators and 
Instructors’ (2001) 24(1) The Journal of Experiential Education 14, 19.

81 Keyes and Burns, above n 21, 365.
82 For an empirical analysis of reasons for students’ resistance to group work at law school, see Alex Steel, Anna 

Huggins and Julian Laurens, ‘Group Work in Australian Legal Education: Do LLB and JD Students’ Attitudes 
Differ?’ (2014) Sydney Law Review (forthcoming).

83 Dana, above n 65, 85.
84 Phipps et al, above n 80, 20. Reilly argues that ‘[b]ecause law students left to their own devices are not trained in 

complex interaction and collaborative skills and tend to adopt parallel work strategies rather than truly collaborating, 
legal educators have a professional responsibility to teach collaborative learning skills’: Reilly, above n 21, 604.

85 Chris Rust, ‘The Impact of Assessment on Student Learning: How Can the Research Literature Practically Help 
to Inform the Development of Departmental Assessment Strategies and Learner-Centred Assessment Practices?’ 
(2002) 3 Active Learning in Higher Education 145, 150. Of relevance to this article, Rust notes, at 147, that 
often a course unit may be rewritten with clearer learning outcomes. However, the assessment tasks often remain 
the same, with the result that the actual linkages between assessment and the learning outcomes are weak. In 
turn students are unable to determine what the linkages between outcomes and assessments are, frustrating deep 
learning aspirations. Similarly, Fitzgerald has argued that students can become disconnected from the learning 
process if they are unable to ascertain what the values of the curriculum are: Fitzgerald, above n 35, 78.
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86 Keyes and Burns, above n 21, 364, 379.
87 Reilly, above n 21, 601.
88 Sifris and McNeil, above n 28, 216.
89 Keyes and Burns, above n 21, 357.
90 See for example, Kift, ‘21st Century Climate for Change’, above n 10, 6. See also Hewitt, ‘Producing Skilled Legal st Century Climate for Change’, above n 10, 6. See also Hewitt, ‘Producing Skilled Legal st

Graduates’, above n 21, 87–9.
91 Graham Gibbs, ‘Using Assessment Strategically to Change the Way Students’ Learn’ in Sally Brown and Angela 

Glasner (eds) Assessment Matters in Higher Education (SRHE & Open University Press, 1999) 41; Penny 
Nightingale et al (eds), Assessing Learning in Universities (Professional Development Centre, University of New 
South Wales, 1996) 7; Joughin, above n 73, 340.

92 Chloe J Wallace, ‘Using Oral Assessment in Law: Opportunities and Challenges’ (2010) 44(3) The Law Teacher
200, 201; Ramsden, above n 47, 182.

because of their own limited experience with it.86 Reflecting upon introducing collaborative 
learning into a Constitutional Law subject, Reilly observed:

As well as the project worked, I must admit that I went into it and designed it with no basis 
except my own experience with group learning and teaching. Only afterwards did I research 
the learning theory. This strikes me as a somewhat backward approach – one that others may 
prefer not to emulate. With a fuller understanding of the hows and whys of collaborative 
learning, theory, and practice, I have been able to analyse the success of my Constitutional 
Law project and improve the collaborative learning experiences for future classes.87

Sifris and McNeil’s reflection on their introduction of small group learning to a Property 
Law class provides further insights:

When the idea of small group learning was introduced to students, the information provided 
was sparing and in general terms [Sifris and McNeil also note that at this early stage they 
themselves were to some extent unaware of the potential benefits and difficulties]. With 
hindsight, and with the benefit of the insight provided by the case studies, it would have been 
preferable for additional and more specific information to be available to students to provide 
them with a firmer foundation ... and for better mental preparation for the tasks ahead.88

Moreover, as was foreshadowed in Part II, achieving congruence between the assessment 
and outcomes of individual subjects and the educational goals of the program as a whole 
necessarily involves commitment from a significant proportion of staff in the faculty.

VII. CONCLUSION

Keyes and Burns argue that there are important ‘theoretical, practical and pragmatic reasons’89

why small group learning should be part of legal curricula. In addition to its enhancement of the 
academic and social aspects of student learning, it has the potential to contemporaneously and 
efficiently develop law students’ collaboration skills, which are desirable for the workplace.90

In the current regulatory climate, there is increasing expectation that law schools will be able to 
demonstrate students’ acquisition of collaboration skills, and we argue that this is best achieved 
through a stepped and structured whole-of-curriculum approach. 

The type of assessment profoundly influences how and what students learn.91 If we accept 
that a goal of education is to promote deep learning, pedagogical activities that support its 
achievement should be utilised.92 By identifying four different types of small group learning, 
this paper seeks to assist Australian law teachers in developing appropriate activities that realise 
the well-recognised deep learning and skills development benefits associated with this type of 
active learning. Ad hoc, cooperative, collaborative and TBL approaches to small group learning 
vary in terms of their degree of structure and emphasis of assessment. The integration of these 
approaches in an incremental progression across legal curricula holds considerable promise for 
optimising students’ acquisition of collaboration skills. In turn, this provides a solid basis for 
demonstration of students’ learning pathways to the Threshold Learning Outcome of effective 
collaboration.
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ARE THERE SIGN POSTS AT THE ENTRY GATE?
HOW UTILISING GRADUATE QUALITIES, THRESHOLD 

LEARNING OUTCOMES FOR LAW AND INHERENT 
COURSE REQUIREMENTS MIGHT IMPACT ON 

SATISFACTORY COMPLETION OF A LAW COURSE

TANIA LEIMAN* AND DEBORAH ANKOR**

ABSTRACT

As academics, we interact regularly with students with documented disabilities under the 
Disability Discrimination Act 1992 (Cth) who present with Disability Access Plans (‘DAPs’) 
which state that adjustments to teaching and assessment methods may be required. We 
also encounter students who do not provide DAPs, but nevertheless experience significant 
difficulties in undertaking skills components of their studies due to issues such as stress, anxiety, 
procrastination, concerns about participating in public speaking, concerns about participating 
in small group work and difficulty meeting deadlines in a timely manner. 

In this paper, we consider, first, the legal framework surrounding discrimination within 
the area of education, and then discuss the higher education regulatory framework including 
graduate attributes and Threshold Learning Outcomes. In 2013 a Statement of Inherent or Core 
Course Requirements for the Bachelor of Laws and Legal Practice Degree was developed by 
Flinders Law School as a pilot for an institution-wide project. We go on to explore the impact 
that this Statement may have in preparing students for the challenges they can expect in their law 
studies, and particularly in undertaking practical skills components of those studies, whether 
encountered within substantive subjects or during work placements or during participation in a 
legal clinic a as an enrolled student or a volunteer. 

Legal skills are now taught in many law schools and in every practical legal training course. 
This Statement and our experiences in developing it may therefore be of wider assistance in 
providing guidance for other law schools and practical legal training providers as they begin 
to develop their own models. It may also be of assistance to other disciplines where courses 
involve competency in explicit skills components.

I. INTRODUCTION†
Law schools across Australia are in the process of embedding and implementing their 
institutions’ Graduate Attributes (or Graduate Qualities) and the recent Threshold Learning 
Outcomes for Law across their law degree courses. This brings an increasing focus on ensuring 
professional and legal skills are taught in a scaffolded way, that students are given opportunities 
to develop ‘a broad and cohesive skills set over the course of the degree’ and that these are 

 * Senior Lecturer, Director of First Year Studies, Supervising Solicitor Flinders Legal Advice Clinic, and Faculty 
Disability Academic Advisor, Flinders Law School, Flinders University.

** Associate Dean (Professional), Director of Professional Programs, Flinders Law School, Flinders University.
 † The authors gratefully acknowledge the invaluable contributions of the anonymous reviewers, and those of Paula 

Williams, Disability Advisor, Flinders University and Jennifer Cousins, National Disability Coordination Officer, 
TAFESA. All errors of course remain our own.
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explicitly assessed.1 Some law schools go further and offer degree courses that incorporate not 
only a Bachelor of Laws (LLB) but also the necessary practical legal training components to 
allow graduates immediate qualification for admission to practice without the need for further 
study.2

Whether or not legal educators should be focusing on producing ‘work ready’ future 
lawyers, whether they should be training students to ‘think like a lawyer’ (whatever that might 
mean) or whether the purpose of legal education is to ‘develop a critical understanding of 
law and legal institutions’, is contested.3 As a law degree is of general application, it is often 
argued that it is not the role of law schools generally to ‘pre-empt’4 decisions of employers or 
admissions authorities. While many students who graduate from law school will never seek 
admission or go on to hold a current practising certificate, for those who do wish to enter legal 
practice, completing their law degree is only the first stage in their journey towards becoming 
qualified for admission as a legal practitioner. Students enter their law studies expecting that 
satisfactory completion will entitle them to apply for admission, whether immediately5 or after 
completion of further training, even if they never intend to seek to do so. Graduates from law 
schools offering LLB or JD degree courses cannot seek admission without completing a further 
qualification such as a Graduate Diploma or Graduate Certificate of Legal Practice from a 
practical legal training provider. Graduates from law schools offering LLBLP courses do not 
require further qualifications for admission. 

Prospective students require clear information at an early stage about what will be expected 
of them during their studies and what will be required to satisfactorily complete the degree or 
course in which they are enrolled. Students must be able, before they enrol, to assess whether 
they are in a position to satisfy those requirements, rather than coming unexpectedly to an 
impasse later in their studies. 

In our roles as Director of First Year Studies/Faculty Disability Academic Advisor (Leiman) 
and Associate Dean (Professional)/Director of Professional Programs (Ankor), we, like many 
other law academics, regularly interact with students with documented disabilities under the 
Disability Discrimination Act 1992 (Cth) (‘DDA’) who present with Disability Access Plans 
(‘DAPs’), which state that adjustments to teaching and assessment methods may be required. 
We also encounter students who do not provide DAPs, but nevertheless experience significant 
difficulties in undertaking skills components of their studies due to issues such as stress, 
anxiety, procrastination, concerns about participating in public speaking, concerns about 
participating in small group work and difficulty meeting deadlines in a timely manner. As a 
pilot for an institution-wide project, in 2013 we developed a Statement of Inherent or Core 
Course Requirements for the Bachelor of Laws and Legal Practice Degree (‘the Statement’) 
offered by Flinders Law School.

In this paper, we consider first the legal framework surrounding discrimination within 
the area of education, and then discuss the higher education regulatory framework including 
graduate attributes and Threshold Learning Outcomes. We then go on to explore the impact that 
the Statement we have developed may have in preparing students for the challenges they can 
expect in their law studies, and particularly in undertaking practical skills components of those 
studies, whether encountered within substantive subjects, during work placements, or while 
participation in a legal clinic as an enrolled student or a volunteer.

 1 Norman Witzleb and Natalie Skead, ‘Mapping and Embedding Graduate Attributes Across the Curriculum’, in 
Sally Kift et al (eds) Excellence and Innovation in Legal Education (Lexis Nexis, 2011) 31, 39.

 2 For example, Flinders Law School offers a Bachelor of Laws and Legal Practice (LLBLP); Newcastle Law School 
offers a LLB + Diploma of Legal Practice (DLP).

 3 See, for example, Robert J Condin, ‘“Practice Ready Graduates”: A Millennialist Fantasy’ (University of Maryland 
Legal Studies Research Paper No. 2013-48, 2013); see also Molly Townes O’Brien, Stephen Tang and Kath Hall, 
‘Changing our Thinking: Empirical Research on Law Student Wellbeing, Thinking Styles and the Law Curriculum’ 
(2011) 21 Legal Education Review 149,152.

 4 Australian Disability Clearinghouse of Education and Training ADCET Fact Sheet: Employment: Can students be 
excluded from a course if they are unlikely to gain employment? <http://www.adcet.edu.au/View.aspx?id=4022>.

 5 For graduates of the LLBLP from Flinders University or from graduates of the LLB+DLP from University of 
Newcastle.
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Legal skills are now taught in many law schools and in every practical legal training course. 
The Statement and our experiences in developing it may therefore be of wider assistance in 
providing guidance for other law schools and practical legal training providers as they begin 
developing their own models. It may also be of assistance to other disciplines where courses 
involve competency in explicit skills components.

II. DISCRIMINATION LAW FRAMEWORK

Disability is defined in the Disability Discrimination Act 1992 (Cth) as follows:

“disability”, in relation to a person, means: 
(a)  total or partial loss of the person’s bodily or mental functions; or 
(b)  total or partial loss of a part of the body; or 
(c)  the presence in the body of organisms causing disease or illness; or 
(d)  the presence in the body of organisms capable of causing disease or illness; or 
(e)  the malfunction, malformation or disfigurement of a part of the person’s body; or 
(f)  a disorder or malfunction that results in the person learning differently from a 

person without the disorder or malfunction; or 
(g)  a disorder, illness or disease that affects a person’s thought processes, perception of 

reality, emotions or judgment or that results in disturbed behaviour; 
and includes a disability that: 

(h) presently exists; or 
(i)  previously existed but no longer exists; or 
(j)  may exist in the future (including because of a genetic predisposition to that 

disability); or 

(k)  is imputed to a person.6

Discrimination can be either direct7 or indirect.8 Direct discrimination can occur if 
‘reasonable adjustments’ for the person with the disability are not made and this failure has 
the effect of treating that person ‘less favourably than a person without the disability … in 
circumstances that are not materially different.’9 Requiring a person with a disability to comply 
with a requirement or condition that they cannot comply with because of their disability can 
amount to indirect discrimination,10 although this will not be the case ‘if the requirement or 
condition is reasonable, having regard to the circumstances of the case.’11

Reasonable adjustment is defined in section 4: 
[A]n adjustment to be made by a person is a reasonable adjustment unless making the reasonable adjustment unless making the reasonable adjustment
adjustment would impose an unjustifiable hardship on the person12 (emphasis in original) 
and ‘all relevant circumstances of the particular case’ are to be considered when determining 
whether unjustifiable hardship exists.13

Part 2 Division 1 of the DDA is entitled ‘Discrimination at work’. Employers are prohibited 
from discriminating against applicants, potential employees, and employees.14 ‘Qualifying 
bodies’ are prohibited from refusing or failing to confer a qualification on the ground of that 
person’s disability,15 but only in relation to the exercise of a power under a Commonwealth 

 6 Disability Discrimination Act 1992 (Cth) s 4. 
 7 Ibid s 5.
 8 Ibid s 6.
 9 Ibid s 5(2).
10 Ibid s 6(1), (2).
11 Ibid s 6(3).
12 Ibid s 4.
13 Ibid s 11.
14 Ibid s 15.
15 Ibid s19.
16 Ibid s12(6).
17 Ibid s 21A.
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law.16 There are two exceptions in Division 1: ‘inherent requirements’17 and ‘unjustifiable 
hardship’.18 The ‘inherent requirements’ exception applies only where the aggrieved person 
‘works for another person’.19

Part 2 Division 2 of the DDA is entitled ‘Discrimination in other areas’, and covers a variety 
of areas including education. Division 2 also contains an ‘unjustifiable hardship’ exception20 but 
(unlike Division 1) does not contain an equivalent to the ‘inherent requirements’ exception. 

Part 2 Division 2A of the DDA is entitled ‘Disability Standards’, and has the potential to 
‘exclude or limit the operation of’ state or territory laws ‘capable of operating concurrently 
with’ the DDA. Section 31 allows the Minister to formulate disability standards in relation to 
any of the areas mentioned in Division 1 or 2. Part 2 of the DDA will not apply where ‘a person 
acts in accordance with a disability standard’.21

The Disability Standards for Education 2005 were formulated in 2005 and appear to exclude 
or limit the operation of state legislation prohibiting discrimination in the area of education.22

It is not unlawful to fail to comply with the Disability Standards if ‘compliance would impose 
unjustifiable hardship on the provider’.23 ‘Disability’ is defined in terms identical to that of the 
DDA.24 The Disability Standards are expressed to ‘clarify and elaborate the legal obligations 
[under the DDA] in relation to education’.25 Their objects are similar to those expressed in the 
DDA:26

The objects of these Standards are:
(a) to eliminate, as far as possible, discrimination against persons on the ground of 

disability in the area of education and training; and
(b) to ensure, as far as practicable, that persons with disabilities have the same rights 

to equality before the law in the area of education and training as the rest of the 
community; and

(c) to promote recognition and acceptance within the community of the principle 
that persons with disabilities have the same fundamental rights as the rest of the 
community.

Education providers cannot lawfully discriminate against a student with a disability, and 
cannot refuse to admit students to their courses, or subject them to any other detriment on the 
basis that the student has a disability, nor design curriculum likely to exclude students with a 
disability. 27 They must treat prospective students with a disability ‘on the same basis [emphasis 
in original] as a prospective student without a disability’28 at admission and enrolment;29 in 
enabling students to participate;30 when designing their courses and programs;31 and in providing 
access to support services.32 The making of reasonable adjustments is crucial in whether or not 
a student with a disability has been treated on the same basis as a student without disabilities.33

It is important to note that if the adjustments requested by students will compromise either the 
inherent requirements or components of the course or program being studied, or its academic 
integrity, then education providers may decline to make them.34 It is important that:

18 Ibid s 21B.
19 Ibid s 21A(3).
20 Ibid s 29A.
21 Ibid s 34.
22 Ibid s 13(3A).
23 Disability Standards for Education 2005 (Cth) s 10.2.
24 Ibid s 1.4.
25 Ibid Introduction.
26 Disability Discrimination Act 1992 (Cth) s 3.
27 Ibid s 22.
28 Disability Standards for Education 2005 (Cth) s 2.2.
29 Ibid s 4.2.
30 Ibid s 5.2.
31 Ibid s 6.2.
32 Ibid s 7.2.
33 Ibid see for example ss 2.2, 4.1,4.2(3),5.1, 5.2(2), 6.2(2), 7.2(5)-(6).
34 Ibid s 3.4(3).
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information about entry requirements, the choice of courses or programs, progression through 
those courses or programs and the educational settings for those courses or programs is 
accessible to the student and his or her associates in a way that enables the student, or 
associates, to make informed choices.35

III. LAW SCHOOLS AND PRACTICAL LEGAL TRAINING PROVIDERS

Law schools and practical legal training providers are both ‘education providers’ for the 
purposes of the DDA and the Disability Standards.36 They therefore must ensure all students 
are treated on ‘the same basis’ at admission and enrolment;37 in provision of opportunities for 
participation;38 in course and curricula design;39 and in the ability to access support services.40

These obligations should be taken carefully into account where courses include compulsory 
skills components. Information about specific competencies or skills that students will be 
required to demonstrate to progress through either a LLB, LLBLP, GDLP or similar must be 
accessible to all prospective students prior to enrolment.41 The design of activities such as oral 
advocacy exercises, client interviews, and negotiations should take into account participation 
requirements of students with a disability.42 Substitute activities may need to be offered.43 Out 
of classroom activities and extra-curricular activities such as mooting competitions44 need to 
be considered carefully in order that they include rather than exclude students with disabilities. 
Course designers and subject coordinators must consider how students with disabilities can 
participate in ‘any relevant supplementary programs’ such as court visits, rounds tours, work 
placements or internships.45

IV. HIGHER EIGHER EIGHER DUCATION REGULATORY FRAMEWORK

The Tertiary Education Quality and Standards Agency (‘TEQSA’) is the national regulator of 
higher education in Australia, and is tasked with providing ‘quality assurance of tertiary education 
against agreed standards.’46 The Australian Qualifications Framework (‘AQF’) ‘provides the 
standards for Australian qualifications’, including qualifications at level 7 (Bachelor Degree) 
Level 8 (Bachelor Honours Degree, Graduate Certificate and Graduate Diploma).47

The objects of the establishment of TEQSA in 2011 included:
(a) to provide for national consistency in the regulation of higher education; and
(b)  to regulate higher education using:

(i)  a standards-based quality framework; and
(ii)  principles relating to regulatory necessity, risk and proportionality; and

(c)  …; and
(d)  …; and
(e)  …, and
(f)  to ensure students undertaking, or proposing to undertake, higher education, have access to 

information relating to higher education in Australia.48

35 Ibid s 4.3(c).
36 Disability Discrimination Act 1992 (Cth) s 4; Disability Standards for Education 2005 (Cth) s 2.1. 
37 Disability Standards for Education 2005 (Cth) s 4.2.
38 Ibid s 5.2.
39 Ibid s 6.2.
40 Ibid s 7.2.
41 Ibid s 4.3(c).
42 Ibid s 5.2.
43 Ibid s 5.3(e).
44 Ibid s 5.3(f).
45 Ibid ss 6.2−6.3.
46 Sally Kift, Mark Israel and Rachael Field, Learning and Teaching Academic Standards Project: Bachelor of Laws: 

Learning and Teaching Academic Standards Statement (Australian Learning and Teaching Council, 2010), 1.Learning and Teaching Academic Standards Statement (Australian Learning and Teaching Council, 2010), 1.Learning and Teaching Academic Standards Statement
47 Australian Qualifications Framework Council, Australian Qualifications Framework (2nd ed, 2013), 9.Australian Qualifications Framework (2nd ed, 2013), 9.Australian Qualifications Framework
48 Tertiary Education Quality and Standards Agency Act 2011 (Cth) s 3.
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Made pursuant to s 58(1) of the Tertiary Education Quality And Standards Agency Act 
2011 (Cth), the Higher Education Standards Framework (Threshold Standards) 2011 (Cth) 
(‘Threshold Standards’) sets out the responsibilities of education providers to provide 
information, support and equitable treatment to students.49 These include obligations to provide 
‘current, accurate, adequate and openly accessible information for prospective and enrolled 
students on all matters relating to their studies’ and including information on ‘content and 
assessment for each unit’ and ‘availability of student support’.50 To meet Provider Course 
Accreditation Standards, education providers must ensure that admission criteria for a particular 
course are ‘appropriate for the … required learning outcomes’, and ‘ensure that students have 
… adequate skills to undertake the course of study successfully’. 51 They must also ensure 
that ‘assessment tasks … provide opportunities for students to demonstrate achievement of 
the expected learning outcomes’,52 standards are ‘benchmarked against similar accredited 
courses’,53 and that they can demonstrate that students who complete the course of study have 
‘attained key graduate attributes’.54

V. GRADUATE ATTRIBUTES FOR LFOR LFOR AW STUDENTS AND THRESHOLD
LEARNING OUTCOMES FOR LAW

Graduate attributes (or graduate qualities) are those that a university expects will have 
been developed by their graduates at completion of their studies, and shape more detailed 
educational aims and learning outcomes specified for each degree and in turn each subject 
within that degree. These qualities can be a key measure for potential employers in assessing 
what they should be able to expect if they employ a graduate from a particular university. 
While the terminology varies across institutions, it commonly includes ‘personal development’ 
graduate attributes such as: ‘independent learner’, ‘problem solver’, ‘effective communicator’, 
‘responsible’,55 ‘professionalism’, ‘lifelong learning’;56 ‘personal and intellectual autonomy’, 
‘ethical, social and professional understanding’, ‘communication’,57 ‘who are knowledgeable,
who can apply their knowledge, who communicate effectively, who can work independently, 
who are collaborative, who value ethical behaviour’, and ‘who connect across boundaries’.58

As Witzleb and Skead have identified, moving ‘to a law degree that explicitly maps and embeds 
[graduate attributes] and skills is a complex and challenging task’.59 Citing the work of the 
ALRC,60 the Carnegie Report61 and Kift,62 they go on to note that ‘[t]eaching of skills and 
inculcation of values in the context of the discipline content and across the curriculum provide 
the preferred environment for the development of professional capabilities and attitudes.’63

In 2010, Professors Sally Kift and Mark Israel were appointed by the Australian Learning 
and Teaching Council as Discipline Scholars and given the task of producing a statement of 
minimum learning outcomes for the Bachelor of Laws degree program in light of the descriptors 

49 Higher Education Standards Framework (Threshold Standards) 2011 (Cth) ch 1 s 6.
50 Ibid ch 1 s 6.3.
51 Ibid ch 3 s 3.1.
52 Ibid ch 3 s 5.1.
53 Ibid ch 3 s 5.5.
54 Ibid ch 3 s 5.6.
55 University of Wollongong, see <http://www.uow.edu.au/about/teaching/qualities/index.html>.
56 University of Southern Queensland, see <http://policy.usq.edu.au/documents.php?id=13420PL>.
57 University of Sydney, see <http://www.itl.usyd.edu.au/graduateattributes/>.
58 Flinders University, see <http://www.flinders.edu.au/graduate-qualities/>.
59 Witzleb and Skead, above n 1, 31, 34.
60 Australian Law Reform Commission, Managing Justice: A Review of the Federal Civil Justice System, Report No 

89 (2000). 
61 W Sullivan et al, Educating Lawyers: Preparation for the Profession of Law (the ‘Carnegie Report’) (Jossey Bass, 

2007).
62 Sally Kift, ‘21st Century Climate for Change: Curriculum Design for Quality Learning Engagement in Law’ 

(2008) 18 Legal Education Review 1.
63 Witzleb and Skead, above n 1, 31, 37−8.
64 Sally Kift, Mark Israel and Rachael Field, above n 46, 3.
65 Ibid.
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in the AQF.64 The Threshold Learning Outcomes they have developed for the Bachelor of 
Laws (TLOs)65 degree state six expected minimal threshold standards of performance for law 
graduates, adding an additional layer of detail to more generic institutional graduate qualities. 
The TLOs for law are ‘broader than the existing academic requirements for entry into the 
legal profession’,66 namely the Priestley 11.67 Developed in consultation with professional 
and regulatory stakeholders,68 like graduate attributes, TLOs have been linked to future 
employability of graduates.69 The TLOs have been endorsed by the Council of Australian Law 
Deans,70 and will guide the design of curricula and the structure of learning environments and 
activities within the various law degrees. They include TLO 1: Knowledge, TLO 2: Ethics 
and professional responsibility, TLO 3: Thinking Skills, TLO 4: Research Skills, TLO 5: 
Communication and collaboration, and TLO 6: Self-management.

A scan of various LLB offerings suggests that a number of law schools are now embedding 
various skills into their curricula, possibly as a result of the move towards graduate attributes and 
the TLOs.71 The inclusion of skills teaching requires of students a different range of capacities 
than may be required to successfully complete another academic degree and thus the impact 
of Clause 3.4(3) of the Disability Standards will be of particular relevance for these schools as 
well as their teaching staff.

VI. INHERENT REQUIREMENTS: FOR SFOR SFOR TUDY OR FOR EFOR EFOR MPLOYMENT?
‘Inherent requirements’ for the purposes of issues surrounding discrimination at work and the 
exception contained in s 21A, are not defined in the DDA, but in the view of the Australian 
Human Rights Commission, they need to be determined in the circumstances of each job and 
may include: 

• the ability to perform the tasks or functions which are a necessary part of the job 
productivity and quality requirements

• the ability to work effectively in the team or other type of work organisation concerned
• the ability to work safely.72

In the education context, it might be argued that inherent course requirements (such as those 
to which Clause 3.4 might apply) are those fundamental skills and abilities a student must be 
able to achieve to demonstrate essential learning outcomes and competencies of the course they 
wish to complete. Broadly, these may be categorised as: observations skills, communication 
skills, motor skills, behavioural and social skills, intellectual skills. 

When educational institutions set out to develop statements of inherent requirements for 
their courses, Watts et al caution that, ‘the tertiary education sector must also clarify the limits 
of its responsibilities and seek discussions as appropriate’ with ‘the general community, the 
various professional and trade associations and state and federal legislatures’.73 They go on to 
note:

66 Witzleb and Skead, above n 8, 31, 36.
67 See Law Admissions Consultative committee, Uniform Admission Rules 2008, Schedule 1: prescribed Areas of 

Knowledge (2008) Law Council of Australia <http://www1.lawcouncil.asn.au/LACC/images/pdfs/212390818_1_
LACCUniformAdmissionRules2008.pdf>.

68 Kift, Israel and Field, above n 46, 11.
69 Anna Huggins, ‘The Threshold Learning Outcome on self-management for the Bachelor of Laws degree: A 

proposed focus for teaching strategies in the first year curriculum’ (2011) 2(2) The International Journal of the 
First year in Higher Education, 23, 25.

70 Council of Australian Law Deans, The CALD Standards for Australian Law Schools (2013), 4 <http://www.cald.
asn.au/media/uploads/CALD%20Standards%20As%20adopted%2017%20November%202009%20and%20Ame
nded%20to%20March%202013.pdf>.f>.f

71 Examples are: UniSA Law School (legal drafting, negotiation, trial and civil litigation notebooks, critical incident 
reports, regular presentations); Melbourne Law School (Transactional law); QUT Law School (‘a unique balance 
between theory and practice’).

72 Human Rights and Equal Opportunity Commission, Frequently Asked Questions: Employment, (19 February 
2003) <http://www.hreoc.gov.au/disability_rights/faq/Employment/employment_faq_1.html#questions>.

73 Owen Watts et al, ‘Guidelines and Procedures to assist Universities to Examine the Inherent Requirements of their 
Courses ( when accommodating students with Disabilities and/or medical conditions’ (Report, Department of 
Education Training and Youth Affairs and Curtin University (2000) Volume 1, 13.



JOURNAL OF THE AUSTRALASIAN LAW TEACHERS ASSOCIATION

120

in encouraging the universities to articulate the inherent requirements of their courses, it 
will ultimately also be necessary to examine the inadvertent role the universities may have 
unwittingly assumed as the ‘gate-keepers’ for the professions. That role has occurred when 
the universities may have previously discouraged entry into a course on the basis that, due 
to a student’s disability and/or medical condition, he/she may not find employment in his/her 
chosen profession. 74

Finding employment as a legal practitioner in the legal profession is at minimum a three-
step process. The first step is satisfactory completion of the relevant academic requirements, 
such as an LLB or JD plus a GDLP or GCLP, or an LLBLP. Achieving these qualifications 
is a statement to society that the graduate possesses the relevant legal knowledge, skills and 
competence necessary to undertake the role of lawyer. The second step is procedural − being 
admitted to practice, as a legal practitioner in the relevant jurisdiction. This second step requires 
the applicant for admission to satisfy the admitting authority that they possess not only the 
relevant and necessary educational qualifications, but also that they are of good character and 
are a fit and proper person to be admitted and enrolled as a barrister and/or solicitor. Admission 
is a statement to the wider world that the person is an officer of the Court, with all of the 
responsibilities and duties that brings, and is subject to regulation by the relevant legislative 
schemes and professional bodies, such as that jurisdiction’s law society or bar association and 
legal practitioners’ disciplinary processes. The third step is, of course, practical − obtaining 
that first ‘real job’ as a barrister or solicitor − which is particularly challenging in the current 
economic climate. 

While many LLB graduates do not seek admission and never intend, or do, practise as a 
barrister or solicitor, where their law degree has been accepted as sufficient to entitle graduates 
to seek admission as a legal practitioner without the need for further training75 they nevertheless 
have the qualifications necessary to take the second procedural step towards employment in 
the profession should they wish to do so. In this context, both the education provider and 
the admitting authority explicitly assume the role of gatekeeper in these first two steps, 
safeguarding the community and warranting quality standards of the profession. In the context 
of a law degree that does not immediately qualify a graduate for admission, the question that 
arises is whether, if the degree explicitly includes the teaching of skills, the university also acts 
as a gatekeeper for employment, having held out that its graduates possess those skills. As law 
schools reinterpret curricula to include skills, any existing statements of inherent requirements 
suitable for traditional academic degrees focusing primarily on Priestley 1176 core subjects may 
require adaptation to include requirements that would previously have been relevant only to 
degrees providing students with access to admission. This can also inform the ongoing wider 
debate about the appropriate balance between content and skills within twenty-first century 
legal curricula.

If, at the commencement of their studies or at some stage during the course of those studies, 
law students cannot meet any inherent requirements particularly in relation to skills components, 
then it is important that they are made aware of the implications this may have in relation to 
the completion of their degree and their potential admission as soon as possible. While beyond 
the scope of this paper, it may also be worth considering whether failure by an institution to 
provide this information clearly to students prior to enrolment, or as soon as possible thereafter, 
may trigger a claim for breach of the Disability Standards and therefore the DDA, while also 
potentially amounting amount to misrepresentation or to ‘misleading or deceptive conduct’ 
sufficient to engage the provisions of the Australian Consumer Law.77

74 Ibid.
75 As in the case of the Flinders Law School’s LLBLP − see Rule 2.4(b) of the Rules of the Legal Practitioners 

Education and Admission Council 2004 (SA).
76 See Law Admissions Consultative committee, Uniform Admission Rules 2008, Schedule 1: prescribed Areas of 

Knowledge (2008) Law Council of Australia <http://www1.lawcouncil.asn.au/LACC/images/pdfs/212390818_1_
LACCUniformAdmissionRules2008.pdf>.

77 Competition and Consumer Act 2010 (Cth) sch 2 Australian Consumer Law s 18(1).
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VII. INHERENT REQUIREMENTS FOR SFOR SFOR KILLS WITHIN A LAW DEGREE: 
A CASE STUDY

The LLBLP at Flinders Law School embeds practical legal skills throughout the degree, with 
client interviewing and negotiation being taught and assessed as early as first year. The law 
school has developed the following Flinders Law School Statement of Inherent Requirements 
for the LLBLP (‘the Statement’). It is important to note that the Statementfor the LLBLP (‘the Statement’). It is important to note that the Statementfor the LLBLP does not apply only 
to those students wishing to exit with an LLB. 

Staff can use the Statement to assess whether, in light of the nature of the academic and 
skills requirements of their subject, requests by students with DAPs for specific ‘reasonable 
adjustments’ of teaching and/or assessment methods can be agreed to, or whether these are likely 
to compromise ‘the academic requirements of the course or program, and other requirements or 
components that are inherent in or essential to its nature.’78

The preamble to the Statement is set out below.

Flinders Law School offers a Bachelor of Laws and Legal Practice [LLB/LP] degree which 
meets external South Australian Legal Practitioners Education and Admissions Council 
accreditation requirements and provides graduates with the necessary qualification to be 
admitted as a legal practitioner in South Australia. Key legal practice skills are embedded and 
assessed in compulsory subjects throughout the LLB/LP degree. 

Flinders Law School is committed to facilitating the integration of students with disabilities into 
the University community. Students with disabilities may be provided with accommodations 
in teaching and/or assessment methods provided such accommodations do not compromise 
academic and technical standards. The inherent (or ‘core’) requirements of a course are the 
fundamental skills and abilities that students must be able to achieve in order to demonstrate the 
essential learning outcomes of the course. This document provides prospective students with 
realistic information about these requirements so that they can make an informed judgement 
about their ability to fulfil them before enrolling in the course. 
The LLB/LP degree has inherent requirements in four main categories:
• communication skills
• motor skills
• intellectual, conceptual, integrative and quantitative abilities
• behavioural and social skills.

The Statement goes on to define in more detail what is required under each of these four Statement goes on to define in more detail what is required under each of these four Statement
categories and why they are inherent requirements.

Communication Skills
The core communication skills for this course are:
1 The ability to clearly effectively and independently communicate in writing a knowledge 

and application of legal principles;
2 The ability to clearly effectively and independently communicate orally a knowledge and 

application of legal principles;
3 The ability to use effective oral and written communication to interact with others 

including the lay public, courts, government and other authorities and members of the legal 
profession, to a professional standard using language that is appropriate to the audience 
and context;

4 The ability to read, analyse and comprehend complex written legal and other material.
They are a core requirement of the course because the LLB/LP provides the qualification for 
admission as a solicitor in South Australia. Therefore, a student must be able to communicate 
appropriately, both orally and in writing, not only in relation to academic exercises, but also 
to demonstrate the competencies required of a legal practitioner. Those competencies include, 
amongst others, the skills of interviewing, oral and written negotiation, and court advocacy.

Motor Skills

78 Disability Standards for Education 2005 s 3.4(3).
79 Disability Standards for Education 2005 Part 7 and Disability Discrimination Act 1992 (Cth) s 8.
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The core motor skills for this course are:
1 The ability to physically attend on campus when required.
They are a core requirement of the course because the LLB/LP provides the qualification 
for admission as a solicitor in South Australia. It is accredited for that purpose by the South 
Australian Legal Practitioners Education and Admissions Council as an on-campus course, 
and is not therefore available online.

Behavioural and Social Skills
The core behavioural and social skills for this course are:
1 The behavioural and social attributes that enable a student to participate in a complex 

learning environment;
2 The ability to take responsibility for his or her own participation and learning;
3 The ability to deal with uncertainties in a constructive and professionally appropriate 

manner;
4 The ability to contribute to the learning of others in a collaborative learning environment, 

showing interpersonal skills and an understanding of the needs of other students;
5 The ability to work effectively both as individuals and as members of teams;
6 The ability to interact in a professional manner with others including students, staff, 

members of the lay public, courts, government authorities and members of the legal 
profession;

7 The ability to operate ethically and responsibly within any contextual framework;
8 The emotional health to utilise his or her intellectual abilities fully and to manage in 

stressful and emotionally traumatic situations;
9 The ability to recognise personal limitations and when and where to seek assistance or 

professional advice and support.
They are a core requirement of the course because the LLB/LP provides the qualification for 
admission as a solicitor in South Australia. Therefore, a student must be able to manage him- 
or herself and relationships with others not only in relation to academic exercises, but also to 
demonstrate the competencies required of a legal practitioner.

Intellectual – conceptual, integrative and quantitative skills

The core intellectual – conceptual, integrative and quantitative skills for this course are:
1 The ability to read, analyse, comprehend and integrate complex written legal materials;
2 The ability to critically evaluate argument;
3 The ability to reason and to synthesize legal knowledge in order to solve legal problems;
4 The ability to use basic quantitative skills;
5 The ability to conceptualise and use knowledge appropriate to the situation.
They are a core requirement of the course because the LLB/LP provides the qualification for 
admission as a solicitor in South Australia. A graduate therefore must have comprehensive 
knowledge of key areas of current law, including new and developing areas of law; an ability to 
use legal knowledge to plan, analyse and think critically, logically and creatively, and an ability 
to apply legal knowledge and skills in academic, clinical and legal practice settings.

These core communication skills do not necessarily require a student (or a lawyer for that 
matter) to be able to speak. Students who are deaf may seek reasonable adjustments to enable 
them including using support services79 such as Auslan interpreters where appropriate, although 
in practice this may pose challenges when assessing skills components such as client interviews 
and oral negotiations. It is important to note in this context the inclusion in the Statement of the 
qualifying words ‘must be able to communicate appropriately, both orally and in writing, not 
only in relation to academic exercises, but also to demonstrate the competencies required of a 
legal practitioner.’ 

The value of this Statement is becoming increasingly apparent as it is used to provide 
explicit guidance and direction when responding to student requests for reasonable adjustments 

80 Ibid s 4.2.
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to teaching and assessment methods. We have recently received a number of requests from 
first-year students, several of whom are enrolled in combined degrees or who may have already 
completed another degree, for adjustments to teaching or assessment methods that require 
‘spelling and grammatical errors to be disregarded as far as possible for marking purposes’, or 
that seek to substitute written assessment for what would otherwise be oral advocacy exercises. 
Using the Statement, and specifically as it relates to core communication skills, has provided 
an opportunity to discuss with students what will be expected of them, why it is expected and 
why development and mastery of these skills are crucial for successful future professional 
practice as a barrister or solicitor. It is important that this level of information is provided to 
students as early as possible in their course of studies, so that they can make decisions about 
their future careers accordingly. Arguably, the Disability Standards suggest that consultation 
with the prospective student and discussion with them about whether reasonable adjustments 
are possible may be required before enrolment.80

Students with anxiety and other stress-related conditions present particular challenges 
when enrolled in an LLBLP degree or other courses requiring competency in specific legal 
skills. Including the ‘ability to deal with uncertainties in a constructive and professionally 
appropriate manner’81 as a core behavioural and social skill has been a helpful signpost for in 
class discussions in substantive subjects about uncertainty in legal outcomes and the role of 
lawyers in constructing arguments for their clients even though they can give no assurances of 
successful outcomes in litigation.

For practical legal training components, such as execution of land titles office settlements, 
where students are being assessed on their capacity to manage in stressful situations or to operate 
responsibly within external imposed timeframes, requests for accommodation that include 
negotiation of extended deadlines may not be appropriate. Without the Statement,negotiation of extended deadlines may not be appropriate. Without the Statement,negotiation of extended deadlines may not be appropriate. Without the Statement  discussions 
about why adjustments may or may not be reasonable or appropriate can occur removed from a 
close connection with future practice, and leave already-anxious students with a perception that 
staff are obstructive or harsh. Where students are undertaking work placements, or in the process 
of organising these, making clear to them the necessity for sufficiently robust emotional health 
to manage potentially challenging situations is an early warning for these future practitioners, 
alerting them to the necessity of caring for themselves by recognising personal limitations and 
seeking assistance, advice and support where appropriate. Explicitly recognising this as a core 
skill from the very beginning of a student’s course of study (and assuming it is embedded as an 
assessable skill and competency via the graduate qualities or the threshold learning outcomes) 
has the potential to allow them time throughout the degree to consciously develop and practice 
this in the context of the discipline of law. In this way, the Statement operates as a guide in both 
the curriculum planning process and for teaching staff, as well as for students.

VIII. CONCLUSION

We believe that an explicit Statement of Inherent or Core Requirements for the law degree 
can be a powerful tool in making clear to students the expectations and challenges inherent 
in not only the study of law but in future professional legal practice or other employment. By 
clearly signposting this prior to enrolment, and referring to those signposts throughout the 
degree, particularly during the course of any practical skills training, clinic involvement or 
work placements, law teachers can prepare students better to consider whether they wish to seek 
admission as a legal practitioner and can assist admitting authorities with their responsibilities 
as gatekeepers for the profession. 

81 Flinders Law School Statement of Inherent Requirements for the LLBLP (Flinders Law School, 2013) 4.Flinders Law School Statement of Inherent Requirements for the LLBLP (Flinders Law School, 2013) 4.Flinders Law School Statement of Inherent Requirements for the LLBLP
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TAKING HINTS FROM HOGWARTS: UOW’S FIRST YEAR 
LAW IMMERSION PROGRAM
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ABSTRACT

The first year of law school is a challenging time: adapting to new surroundings; making new 
friends; absorbing new ideas, and developing new ways of learning, thinking, speaking and 
performing – all with the added pressure of high academic achievement. This paper explores the 
important role of modern law teachers as guides and mentors for the students’ transformative 
journey. 

As experienced first year teachers in the LLB program, the authors have devoted considerable 
efforts to developing a program that facilitates a smooth transition for law students. We 
believe law teachers have a unique opportunity as well as a responsibility to facilitate positive 
transformation. This paper outlines the unique First Year LLB program that has been developed 
and refined over a number of years at the University of Wollongong. 

I. INTRODUCTION

It has long been established that the first year of law school is a challenging time for students 
and for their teachers. Students arrive at the gates of the law school, backpacks filled with law 
texts and laptops, ready to embark upon a journey. Their intended destinations will vary. Many 
will be setting out with dreams of ‘becoming a lawyer’. Others will have even vaguer notions. 
No matter what the intended destination, each student’s journey will involve adapting to new 
surroundings, making new friends, absorbing new ideas, and developing new ways of learning, 
thinking, speaking and performing. And in opening the gates to a legal education, law teachers 
will face the challenge of mapping out the direction of the student’s journey and helping shape 
how they might arrive at their destination.1

In reflecting on the concept of ‘gatekeepers’ in the context of having taught first year law 
students for many years, we were struck by how our relationship with these students resembled 
less that of ‘gatekeepers’ guarding the gates to legal knowledge and the profession and more that 
of ‘wise mentors’ engaging and guiding students through the transformative time of first year 
law. Indeed, the more we considered these characterisations, the more we were reminded of the 
Harry Potter mythology. Law teachers should not be seen as simply ‘watchdogs’ guarding the 
gates to the profession in the way ‘Fluffy’ protects the entrance to the Chamber of Secrets in the 
second novel of J K Rowling’s Harry Potter series. Rather, we argue that law teachers should Harry Potter series. Rather, we argue that law teachers should Harry Potter
aim to replicate something akin to Dumbledore’s relationship with Harry Potter throughout 
his academic journey. In the book series, Harry implicitly trusts the Hogwarts Headmaster 
– in part because he is intelligent, wise, approachable and humorous – but primarily because 
he consistently encourages Harry to question and learn and to actively reflect on his personal 

 * The authors teach at the University of Wollongong: Dr Cassandra Sharp (Senior Lecturer); Margaret Bond 
(Lecturer); Trish Mundy (Lecturer); Karina Murray; (Lecturer) and Dr Julia Quilter (Senior Lecturer).

1 Lyman Johnson, ‘Corporate Law Professors as Gatekeepers’ (2009) 6 University of St Thomas Law School Journal 
447, 448.
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growth through these experiences. As a mentor, Dumbledore allows space for individual growth 
and nurtures student transformation.2

As law teachers, we argue that students greatly benefit from a ‘Dumbledorian’ approach. 
That is, while we must sometimes lead our students down known paths and introduce them 
to specific areas of knowledge, we must also prompt and encourage them to be reflective, to 
challenge settled assumptions and ultimately ‘to assemble tools they will need to climb on 
alone, ... to explore their own tracks [and ultimately] to surpass’ their teacher. 3

The methodology of this paper follows the model for the scholarship of teaching as 
articulated by Trigwell and colleagues:4 ‘[t]he aim of teaching is simple: it is to make student 
learning possible. We believe the aim of scholarly teaching is also simple: it is to make 
transparent how we have made learning possible.’5 As experienced first year teachers in the 
LLB program, the authors have sought:

to understand teaching by consulting and using the literature on teaching and learning, by 
investigating their own teaching, by reflecting on their teaching from the perspective of their 
intention in teaching while seeing it from the students’ position, and by formally communicating 
their ideas and practice to their peers.6

This paper explores the important role of modern law teachers as guides and mentors for 
students’ transformative journeys. First, the paper engages in a brief examination of the extensive 
and well-established literature on first year transition and the transformative effects that law 
school has on student identity. The paper then outlines the unique First Year LLB immersion 
program that has been developed and refined over a number of years at the University of 
Wollongong (‘UOW’).7 Through collaborative reflection,8 in the third part of the paper the 
authors have identified two key areas in which the program is distinctive: 

• a ‘Pods’ seminar allocation system that supports transition and creates a student centred 
learning environment that fosters interaction and active engagement in learning; and

• delivery of integrated content and coordinated assessment by a highly dedicated and 
collegial first year teaching team.

Feedback from the students’ perspective is also included in this third part of the paper. 
Finally, the paper shares the authors’ surmise: the view that the role the ‘gatekeeper’ teachers 
play is essential in creating a first year program that truly enhances the student experience and 
supports transition and transformation.

II. THE FIRST YEAR EEAR EEAR XPERIENCE

Enhancing the student learning experience has been a clear agenda among teaching and 
learning institutions over the last decade. National and international researchers have argued 
that the successful management of first year transition should be a high priority for universities 
seeking to improve on outcomes for student wellbeing.9 In 2005 the Australian government 

2 As Dumbledore says in the Chamber of Secrets (2002): ‘it is our choices Harry, that show what we truly are, far 
more than our abilities’.

3 Mary K Norton, ‘Of Gurus, Gatekeepers and Guides: Metaphors of College Teaching’ (1993-94) 5(6) Essays on 
Teaching Excellence 5 < http://podnetwork.org/publications/1993-1994-essays/>.

4 K Trigwell et al, ‘Scholarship of Teaching: A Model’ (2000) 19 Higher Education Research and Development 155.Higher Education Research and Development 155.Higher Education Research and Development
5 Ibid 156, quoting Paul Ramsden, Learning to Teach in Higher Education (1992, Routledge) 5.
6 Trigwell, above n 4, 164.
7 The authors’ efforts in implementing and refining this unique program were recognized in 2013 by the ‘Vice 

Chancellor’s Award for Outstanding Contribution to Teaching and Learning’ at the University of Wollongong. The 
authors wish to acknowledge the efforts of all our colleagues who have participated in the First Year Immersion 
Program since its inception in 2006 and have contributed to its development and success. In particular we 
acknowledge the significant efforts of Elizabeth Ellis and Judith Marychurch and the ongoing support of our past 
and present Deans, Professor Luke McNamara and Professor Warwick Gullett.

8 See Bonnie Cord and Mike Clements, ‘Reward Through Collective Reflection: An Autoethnography’ (2010) 4(1) 
e-Journal of Business Education & Scholarship of Teaching 11 <http://www.ejbest.org/a.php?/content/issue/6>.

9 K Krause et al, The First Year Experience in Australian Universities: Findings From a Decade of National Studies. 
(2005) <http://www.griffith.edu.au/__data/assets/pdf_file/0006/37491/FYEReport05.pdf>; Karen Nelson et al, f>; Karen Nelson et al, f A 
Blueprint for Enhanced Transition: Taking an Holistic Approach to Managing Student Transition into a Large 
University (2006). 
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recommended that universities focus on improving the first year experience for transition 
students,10 prompting extensive research into best practice strategies. Several institutions 
developed innovative programs which directly address first year transition.11

The push for these strategies and programs stems from the now well established recognition 
that ‘first year students have special learning needs by virtue of the social and academic 
transitions they are making’.12 First year students occupy a unique transitionary position in 
tertiary education, within which they are constantly participating in a dislocation and slippage 
across discursive boundaries. This position is heightened in law school, which serves as a 
particular site of struggle over ways of thinking, speaking and performing. Certainly, students 
in first year law are engaged in a process of building on what they perceived, believed and felt 
in the past, and drawing from the experiences of the present, in order to form a trajectory of 
their desired future as lawyers.13 By reflecting on what it is they value, and ‘about how matters 
of value are shared and disputed in the world we inhabit with others’,14 law school pushes 
students to evaluate, defend and sometimes reconstruct their self-identity in relation to the way 
they view the world of law. For this reason, it is clear that law schools have a responsibility to 
value the transformative stage that students will experience in their first year of law school, and 
to deploy what Kift has termed ‘transition pedagogy’ within teaching programs.15

In articulating a ‘transition pedagogy’ Kift and Nelson argue that effective programs are 
those that aim to ‘support learning through engagement and provide environments that humanise 
the learning experience’.16 Based in a constructivist approach to learning, the transition 
pedagogy promoted by Kift and Nelson recognises that not only is learning an active process 
of constructing meaning, but that instruction (or teaching) is a process of supporting that 
construction.17 This article outlines a coordinated teaching program that similarly embraces a 
constructivist transition pedagogy and seeks to actively engage first year law students in their 
ongoing construction of meaning. In doing so, the article also demonstrates that the program 
goes some way to addressing the current concern that first year transformation is not wholly 
positive. 

Indeed, the wellbeing of law students (as well as lawyers) is a ‘hot topic’ within the academy 
and the profession.18 Current literature suggests that ‘the problems arising in law students are 

10 Department of Education Science and Training Learning and Teaching Performance Fund, Future Directions 
(Discussion Paper, DEST, December 2005).

11 See, for example, K Krause, ‘Understanding and Promoting Student Engagement in University Learning 
Communities’ (Paper presented at Deconstructing the 21st Century Undergraduate Student Communities’ (Paper presented at Deconstructing the 21st Century Undergraduate Student Communities’ (Paper presented at – James Cook 
University Symposium, Sharing Scholarship in Learning and Teaching: Engaging Students, James Cook 
University, 2005) <http://www.cshe.unimelb.edu.au/resources_teach/teaching_in_practice/docs/Stud_eng.pdf>; http://www.cshe.unimelb.edu.au/resources_teach/teaching_in_practice/docs/Stud_eng.pdf>; http://www.cshe.unimelb.edu.au/resources_teach/teaching_in_practice/docs/Stud_eng.pdf
S Kift and K Nelson, ‘Beyond Curriculum Reform: Embedding the Transition Experience’, in A Brew and C 
Asmar, (eds) Higher Education in a Changing World (HERDSA, 2005) 225–35; Rachael Field and James Duffy, 
‘Better to Light a Single Candle Than to Curse the Darkness: Promoting Law Student Well-Being Through a First 
Year Law Subject’ (2012) 12 Queensland University of Technology Law and Justice Journal 133; Sally Kift, ‘21Queensland University of Technology Law and Justice Journal 133; Sally Kift, ‘21Queensland University of Technology Law and Justice Journal st

Century Climate for Change: Curriculum Design for Quality Learning Engagement in Law’ (2008) 18(1) Legal 
Education Review 1.

12 Sally Kift, ‘The Next, Great First Year Challenge: Sustaining, Coordinating and Embedding Coherent Institution-
Wide Approaches to Enact the FYE as ‘Everybody’s Business’ (Proceedings of the 11th International Pacific Rim 
First Year in Higher Education Conference, Hobart, 30 June−2 July 2008) 4. 

13 See also Cassandra Sharp, ‘“Represent a Murderer … I’d Never Do That!” How Students Use Stories to Link 
Ethical Development and Identity Construction’ in M Robertson et al (eds), The Ethics Project in Legal Education 
(Routledge, 2011); Cassandra Sharp, ‘Changing the Channel: What to Do with the Critical Abilities of Law 
Students as Viewers?’ (2004) 13(2) Griffith Law Review 185.

14 James R Elkins, ‘Lawyer Ethics: A Pedagogical Mosaic’ (2000) 14 Notre Dame Journal of Law, Ethics & Public 
Policy 117, 127–9.

15 Nelson et al, above n 9, 3; Kift and Nelson, above n 11, 225.
16 Kift and Nelson, above n 11, 225.
17 Ibid 228.
18 See, for example, Anthony Lester, Lloyd England and Natalia Antolak-Saper, ‘Health and Wellbeing in the First 

Year: The Law School Experience’, (2011) 36(1) Alternative Law Journal 47; Ian Hickie, Norm Kelk and Sharon Alternative Law Journal 47; Ian Hickie, Norm Kelk and Sharon Alternative Law Journal
Medlow, ‘Depression and the Law: Experiences of Australian Barristers and Solicitors’ (2011) 33 Sydney Law 
Review 771; Ian Hickie, Norm Kelk and Sharon Medlow, ‘Distress and Depression Among Australian Law 
Students: Incidence, Attitudes and the Role of Universities’ (2010) 32 Sydney Law Review 113; Massimiliano 
Tani and Prue Vines, ‘Law Students’ Attitudes to Education: Pointers to Depression in the Legal Academy and the 
Profession’ (2009) 19 Legal Education Review 3.



JOURNAL OF THE AUSTRALASIAN LAW TEACHERS ASSOCIATION

130

largely attributable to the process of legal education’.19 A longitudinal study conducted on 
American law students tested the hypothesis that ‘law school has a corrosive effect on the well-
being, values and motivation of students’20 and found that:

[t]he law student sample shifted from strong mental health and life satisfaction measurements 
during initial orientation to distinctly elevated distress and depression … later in the first year 
and into the second year.21

These results have been replicated or supported in Australia by a number of studies into 
depression and wellness in law school, including at the University of New South Wales,22

Monash University,23 the Australian National University24 and the University of Melbourne.25

The mounting evidence on depression in law student cohorts has led to a focus on addressing 
or eliminating its causes. In Australia, a ‘Wellness Network for Law’ community has been 
established to share and harness the work being done in this area.26 A leading academic in the 
area, Field, has recently issued a ‘call to arms’:

The next step for academics writing in the area of law student psychological well-being is to 
publish on the steps they have taken to mitigate the problem.27

A number of law school academics have published on their innovative first year programs28

and this article seeks to contribute to that literature. 

III. THE FIRST YEAR IEAR IEAR MMERSION PROGRAM

The origins of the First Year Immersion Program (‘FYIP’) are to be found in recommendations 
made in the 2002 review of the UOW’s first year LLB program. This review identified the need 
for greater integration across first year subjects:

Learning as understanding as opposed to acquiring fragmented knowledge requires that students 
have a framework of meaning in which to make sense of different parts of their degree. This 
is particularly important where the first year intake comprises students with a wide variety of 
abilities, backgrounds and levels of commitment to their studies. All the feedback from the 
different parts of the review process emphasised the importance of making explicit connections 
between the content of the various first year subjects, between these subjects and the rest of the 
degree and between the knowledge, skills and values domains of each subject.29

19 Lawrence S Krieger, ‘Institutional Denial About the Dark Side of Law School, and Fresh Empirical Guidance for 
Constructively Breaking the Silence’ (2002) 52 Journal of Legal Education 112, 123.

20 Kennon M Sheldon and Lawrence S Krieger, ‘Understanding the Negative Effects of Legal Education on Law 
Students: A Longitudinal Test of Self-Determination Theory’ (2007) 33(6) Personality and Social Psychology 
Bulletin 883, 883.

21 Krieger, above n 19, 114.
22 Tani and Vines, above n 18.
23 Lester, England and Antolak-Saper, above n 18.
24 Molly Townes O’Brien, Stephen Tang and Kath Hall, ‘Changing Our Thinking: Empirical Thinking on Law 

Student Wellbeing, Thinking Styles and the Law Curriculum’ (2011) 21 Legal Education Review 149.
25 See Wendy Larcombe et al, ‘Does an Improved Experience of Law School Protect Students against Depression, 

Anxiety and Stress? An Empirical Study of Wellbeing and the Law School Experience of LLB and JD Students’ 
(2013) 35 Sydney Law Review 407; Wendy Larcombe, Ian Malkin and Pip Nicholson, ‘Law Students’ Motivations, 
Expectations and Levels of Psychological Distress: Evidence of Connections’ (2012) 22 Legal Education Review
71. 

26 Wellness Network (2011) Tristan Jepson Memorial Foundation < http://www.tjmf.org.au/wellness-network/>.
27 Field and Duffy, above n 11, 156.
28 See, for example, Field and Duffy (2012), above n 11 (Queensland University of Technology Law School); Wendy 

Larcombe and Ian Malkin, ‘The JD First Year Experience: Design Issues and Strategies’ (2011) 21 Legal Education 
Review 1 (Melbourne Law School); Kate Galloway et al, ‘Approaches to Student Support in the First Year of Law 
School’ (2011) 21 Legal Education Review 235 (James Cook University Law School); Dominic Fitzsimmons, 
Simon Kozlina and Prue Vines, ‘Optimising the First Year Experience in Law: The Law Peer Tutor Program at the 
University of New South Wales’ (2006) 16 Legal Education Review 99.

29 Elizabeth Ellis, Report of the First Year Review (Report prepared for Faculty of Law Education Committee, UOW, 
3 December 2002) 9.
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A first year working party was established to review and set learning objectives for the 
first year subjects, identify material for common use across the first year subjects, coordinate 
assessment tasks across the whole year and evaluate the implementation of the review’s 
recommendations. This resulted in a number of improvements and changes to objectives, 
assessments and content throughout 2003 to 2005.

In 2005, a Faculty decision was made to open up a 4 year LLB degree to school leavers. 
Anticipation of the admission of a large cohort of students who would only be studying LLB 
subjects, coupled with the commitment to creating a coordinated learning space for LLB 
students, provided the impetus for the introduction of the FYIP.

The FYIP brings together all first year LLB students, regardless of the LLB degree in which 
they are enrolled: double degree, 4 year degree or 3 year graduate degree. All law students 
undertake the first year of their university studies as a collegial group. Undergraduate and 
graduate students alike enrol in and study only law subjects in their first year.30

Having all students take the first year of their law studies together provides the opportunity 
for the first year coordinators to design and ‘manage’ the first year program as a coordinated 
and supportive learning space. In their first year, students are ‘immersed’ in a carefully chosen 
suite of ten introductory, substantive and skills subjects:

Autumn Spring

Foundations of Law A Foundations of Law B

Law of Contract A Law of Contract B

Criminal Law and Process A Criminal Law and Process B

Legal Research and Writing* Lawyers and Australian Society#

Communication Skills* Advocacy and Negotiation*

* Skills subject
# Ethics and Professional Responsibility subject

While these subjects introduce students to the foundational knowledge, values, qualities 
and skills needed for successful legal studies and provide a solid grounding for lifelong 
legal learning, in combination they also present an enormous opportunity for teachers to 
facilitate their students’ development of professional identity, integrity, self-awareness, 
personal expression and reflexivity.31 Despite some arguing that law school curricula often 
seem to operate antithetically to such a holistic approach,32 for some time now, research has 
demonstrated that the first year of law is a unique time of transformation for students as they 
develop professional identity, and that in particular, law schools do have an important role to 
play in facilitating this transformation.33 Furthermore, Sharp has demonstrated that first year 
law students are primed and ready to be engaged in self-reflection, critical evaluation, and 
transformation,34 and one of the most significant benefits of the immersion program within 

30 Requiring undergraduate LLB double degree students to study only law subjects is a unique feature of the UOW 
first year immersion program.

31 Pommersheim argues that these are some of ‘the touchstones for becoming a professional lawyer’: Frank 
Pommersheim, ‘Voice, Values, and Community: Some Reflections on Legal Writing’ (1988) 12(4) Legal Studies 
Forum 477, 477.

32 It has indeed been argued that many law schools do students a disservice by divorcing law from morality and 
personal ethics, and that legal education has the potential to threaten and undermine the active awareness of personal 
identity: Ysaiah Ross, Ethics in Law: Lawyers’ Responsibility and Accountability in Australia (LexisNexis, 3rd ed, 
2001) 41; see also Andrew Goldsmith, ‘Warning: Law School Can Endanger Your Health!’ (1995) 21(2) Monash 
University Law Review 272 generally. Pommersheim, above n 31, 485, has also argued: ‘Any desire for personal 
expression is directly or indirectly cast aside as inappropriate or irrelevant, and, even, at times, with ultimate 
derision as weak or “soft”’: Ibid 482; ‘The analytic focus of legal education often drains attention and meaning 
away from the political and moral values inherent in many legal problems … Students need to scrutinise the values 
inherent in law as well as how these values correspond with personal values’.

33 See, for example, Sharp, above n 13; Kift, above n 12.
34 Sharp, above n 13.
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the FYIP is, we believe, its facilitation of this transformation in a positive way. Law school 
provides a myriad of circumstances where students can experience the dynamic forces of legal 
culture, and these situations constantly force students to actively interpret the law in relation to 
the world around them. 

Specifically, the immersion year at UOW plays a powerful role in the inculcation and 
production of a strong, informed and reflective ‘legal habitus’35 by quite literally immersing 
the students into a full-time study of law – and law alone – in their first year of university. 
Traditionally in law schools, this type of immersion comes much later in undergraduate law 
programs – usually in the final two years of law, when students have been immersed in a variety 
of other institutional sites and discourses. The FYIP quite literally begins the embodiment of the 
law student in ‘legal consciousness’ from the moment they enter law school. With appropriate 
guidance to navigate the exchange of knowledge, the challenging of perceptions and the 
development of values provided by the immersion program, students will reflect on the way in 
which they are being transformed. This, we argue, is one of the distinct advantages provided 
by a successful FYIP.

Certainly, in our experience of implementing the FYIP over the last seven years, students 
are not just learning about the law from textbooks, or the content of the curriculum (however 
engaging), but they learn by doing and by reflecting.36 The FYIP does not take this for granted, 
and acknowledges that law students are transformed and developed ‘through those forces of 
which we are least aware’,37 such as, for example, the very experience of ‘being’ at law school. 
As Lesnick rightly argued, ‘it is what is imprinted in that initial immersion [in first year], and 
not any broader message of the [following] years that shapes students’ consciousness of what is 
important and not important to being a lawyer’.38 Indeed, the FYIP teachers have worked hard 
to provide opportunities for student reflection and engagement, not only in each of their classes, 
but in the wider law school culture, in order to place a high priority on the self-awareness and 
development of students in this first year of immersion into the law. The role and commitment 
of the first year teachers and the unique ‘Pods’ program have, together, been instrumental in 
our immersion design.

IV. THE BENEFITS OF A SUPPORTIVE AND INTEGRATED ENVIRONMENT

One of the key aspects to an integrated first year immersion program is the sense of community 
that students experience when they start law at UOW. While research into the causes of poor 
law student well-being have been inconclusive, recurring themes for improving well-being are 
increasing social connectedness39 and increasing student engagement.40

A. Pods
A key feature of the FYIP is the use of ‘Pods’. Students are placed with the same cohort of 
students for all seminars in all subjects for the first session of their law studies. The Pods were 
introduced to promote ‘connectedness’ between students and to encourage the formation of 
support networks and study groups. As Larcombe and Malkin have noted in the context of their 

35 This echoes Bourdieu’s concept of the habitus – ‘embodied history, internalized as a second nature and so forgotten 
as history’. For Bourdieu, the habitus is a series of dispositions that are learned and embodied in such a way that 
you only have to place a subject within a (known) context and they will ‘automatically’ produce/perform this 
history: Pierre Bourdieu, The Logic of Practice (Nice Richard trans, Stanford University Press, 1990) 56, 69.

36 As Bourdieu, ibid 73, describes: ‘What is “learned by the body” is not something that one has, like knowledge, that 
can be brandished, but something one is.’

37 Desmond Manderson and Sarah Turner, ‘Coffee House: Habitus and Performance among Law Students’ 31(3) 
Law and Social Inquiry 649, 653.

38 Howard Lesnick, ‘Infinity in a Grain of Sand: The World of Law and Lawyering as Portrayed in the Clinical 
Teaching Implicit in the Law School Curriculum’ (1990) 37 UCLA Law Review 1157, 1159.

39 See, for example, Lawrence S Krieger, ‘Human Nature as a New Guiding Philosophy for Legal Education and the 
Profession’ (2007) 47 Washburn Law Journal 247; Tani and Vines, above n 18, 30.Washburn Law Journal 247; Tani and Vines, above n 18, 30.Washburn Law Journal

40 See, for example, Field and Duffy, above n 11, 145–6; Galloway et al, above n 28, 237; Larcombe and Malkin, 
above n 28, 5–6.
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examination of the first year of Melbourne Law School’s JD program, social and intellectual 
immersion in ‘the active and collaborative study of law’ is a valuable mechanism for facilitating 
effective transition.41

At UOW, the Pods facilitate students’ gradual introduction to the practical realities of tertiary 
education and build student confidence as they engage with university life. 

It was a good idea. I think, because everyone else, like my friends who are in [another 
University] talk about their Uni experience and they say it’s very hard sort of, to make friends 
and really get involved in the classes, just because you’re utterly alone. But with the Pods it’s 
good because like, I’ve been able to collaborate with like study groups and everything and it’s 
just sort of sharing the load makes it a lot easier.42

The Pods have proved a very popular aspect of the first year program and, from their 
inception in 2006 the feedback has been overwhelmingly positive. In an independent review 
of the UOW First Year Experience, conducted in 2006, ‘many students identified the Pods 
experience … as the most positive overall aspect’43 of the FYIP:

My easy transition was because I have a set group of friends … that I saw every day and it just 
made it easier to open up to them and I was able to participate more. If I was … with different 
people every day I would be like, a bit shy.44

Further, 

It was good because it was sort of like a transition from school, in that you got a set group 
of people you got to know which sort of made the first semester a bit easier and not as 
overwhelming.45

The report noted that ‘[e]ven the graduates, who are used to negotiating the University 
environment, found it a positive experience’:46

We could make our friendships in the Pods easily ... we were in the same classes so … it’s 
much easier … We didn’t have that in my previous degree, didn’t make friends like that, so 
it’s kinda cool.47

While the report noted that no students commented unfavourably on the Pods system, the 
social connectedness of students can bring its own set of challenges for first year teachers: 

[I]f you’re a more timid person and you’re in a Pod with some big personalities, you can kind 
of get locked out of saying anything or locked out of contributing, whereas if it was broken up 
with different classes, maybe in some classes you have a break from the kind of social structure 
that forms in the Pods.48

Overall, the Pods have been regarded by students as ‘the most effective way to integrate first 
year students into university life’.49 In the 2013 handbook produced and written by the UOW 
Law Students’ Society for first year students (‘2013 LSS Playbook’), the Pods were described 
as follows:

They say you can’t pick your family but blood is thicker than water; well it’s also true that you 
can’t pick your Pod but your law family is better than your real one! Your Pod is your class 
group for your first semester of study at UOW … This is basically the best thing to happen 
to you because it means that you don’t suffer in isolation. Pod parties, Pod love and Pod 
family are all phrases that will eventually work their way into your vocabulary as you move 
through your first semester and share the highs and lows of being a law student with that same 

41 Larcombe and Malkin, above n 28, 6, 
42 Ruth Walker, The First Year Experience 2006: A Report on Four Focus Groups Conducted for the First Year 

Working Party (Faculty of Law, UOW, 2006) 7.
43 Ibid 3.
44 Ibid 3.
45 Ibid 3.
46 Ibid 8.
47 Ibid 8.
48 Ibid 8.
49 Email from the President of the UOW Law Student Society, January 2013.
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group of about 15 for just as many weeks. Pods are UOW’s way of guaranteeing inclusion on 
campus.50

More recently, the success of the Pods system has been further evidenced in student 
reflections in one of their first year skills subjects. In Communication Skills students were 
asked to keep a reflective journal of their experiences during their first semester of law and their 
growth during that time. These journals reflected students’ consistent observation that the Pods 
allow them to better meet the learning objectives of the course overall. A recurrent theme was 
that the Pods increased their confidence in sharing with their peers in a class environment and 
helped them to develop a network of friends. 

In terms of increasing student confidence, a number of students have also communicated 
a sense that the Pods promoted strong student engagement and assisted them to build strong 
relationships with the academic staff. As one student commented:

The Pods system is hands down one of the best innovations in law school I have ever seen, 
heard of or had the pleasure of being involved with. Representing UOW at an Australian level 
has allowed me to talk to law students from all over the country. None that I have spoken to 
have had the benefit of enjoying the amazing relationship with their peers and staff that I have. 
The amount that it increases student engagement of campus is astounding.51

B. An Integrated Curriculum
The curriculum has been recognised as ‘the best “organizing mechanism” for coordinating 
and intentionally designing the first year experience.’52 Encouraging vertical and horizontal 
integration of the curriculum53 has been a primary focus, both in terms of curriculum themes 
and assessment tasks. The FYIP is intentionally designed as a scaffolded learning space where 
material delivered in one subject is linked to and then built upon in other subjects. It is possible 
to achieve this in a well-structured and planned program due to the cohort’s immersion in first 
year. 

At UOW, this has meant taking opportunities each year to maximise the synergies of an 
integrated program in designing assessment tasks which support learning across subjects. 
Subject planning and assessment in the FYIP is based on the goal of developing the knowledge 
base and skills (such as legal writing, research, problem solving, and argument building) that 
will be crucial to a law student’s progression in the degree. These skills are assessed through 
integrated tasks across the subjects enabling students to build a solid foundation for developing 
a legal mindset. 

This scaffolding and support requires the team to meet regularly throughout each session 
to discuss subject content and review assessment tasks. End-of-session meetings provide an 
opportunity to reflect upon strengths and weaknesses over the session. To ensure continuous 
improvement, the team discusses and incorporates current academic scholarship on first year 
pedagogy, reviews internal Faculty subject evaluations and consults with experts in the Faculty, 
University and externally. This is all done with the ideal of enabling greater student interaction 
and a first class integrated experience for students.

Based upon our experience, the authors argue that a FYIP must involve the strategic 
integration of three key areas: connected curriculum themes, methods of teaching, and 
assessments. This section concludes by providing concrete examples in each area.

1. Curriculum Themes
In curriculum themes, the FYIP approaches teaching from a constitutive perspective that sees 
‘law at the heart of everyday life’.54 Acknowledging a legal consciousness or cultural world 

50 UOW Law Students’ Society, The Law Student Playbook (2013) 11.The Law Student Playbook (2013) 11.The Law Student Playbook
51 Email from a current LLB final year student, January 2013.
52 Larcombe and Malkin, above n 28, 9.
53 Ibid 20.
54 L Gies, ‘The Media and Public Understanding of the Law’ in S Greenfield and G Osborn (eds), Readings in Law 

and Popular Culture (Routledge-Cavendish, 2008) 65.
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of law as part of an everyday experience, the FYIP, as implemented at UOW, recognises that 
students do not study law in isolation or in a vacuum but, instead, as part of a broader social 
and cultural experience. In this way, each subject in the FYIP is designed to facilitate the 
integration of legal knowledge with reflections on the practical, ‘real life’ implications for 
contemporary society. For example, in Foundations of Law, Contract Law and Criminal Law 
students are encouraged to identify weekly any current affairs which impact on the law being 
studied (whether obvious or more subtle) and to use those current issues to stimulate personal 
reflection. 

As another example, both Foundations of Law and Criminal Law require all law students 
to undertake a court observation. In Criminal Law students are required to undertake a written 
assessment in relation to their court visit; while in Foundations of Law students use their 
observations from the court visit as part of a class assessment exercise. Not only does this 
integrated content allow for the teachers in each subject to identify and teach to the particular 
subject related aspects of the court visits, but it also avoids duplication and creates teaching 
efficiency.

Further, Foundations of Law teaches the basics of case analysis and statutory interpretation 
– key legal skills that are utilised and practised in both Contract Law and Criminal Law; and 
Legal Research and Writing and Legal Research and Writing and Legal Research and Writing Communication Skills equip students with the basic skills to 
effectively perform in the core subjects. 

2. Teaching Method
A key aspect to legal education is the development of case analysis and problem solving skills 
– and this is often what students find most challenging in their first year. The FYIP adopts a 
uniform methodology for approaching legal problem solving in all subjects to develop student 
confidence and capability in legal problem solving. This method (known as the ‘ILAC’55

approach) is taught to students in Legal Research and Writing and put into practice in class Legal Research and Writing and put into practice in class Legal Research and Writing
activities and assessments in the substantive subjects. This enables students to immediately 
begin to grasp important legal skills that will be developed and practised across their law 
degree. Students consistently observe that this form of integration is beneficial and that they 
appreciate this scaffolding.

As described above in relation to curriculum themes, the FYIP teachers at UOW have 
been keen to encourage students towards viewing law as part of the everyday experience. This 
has meant that in each subject, the first year teachers are constantly devising different ways 
of contextualising the law while at the same time seeking to enhance student understanding, 
encourage student interaction and engagement, increase student confidence and make classes 
enjoyable for all. Examples of the methods used by the teachers which seem to be successful 
are: court simulations; debates and role-playing in seminars; and the use of popular culture 
and current media texts. For example, in Foundations of Law A, lectures and seminars often 
screen media clips and popular cultural texts designed to facilitate interactive and provocative 
discussion about issues of justice, discretion, interpretation and the adversarial system, all of 
which are key concepts across the first year program. That this is appreciated by Foundations 
of Law A students is evident in this student’s comment: 

Not only were the lectures engaging and easy to understand, it remains clear that the lecturer 
goes to some length to relate to the First Year students and demonstrate often difficult course 
content through engaging examinations of examples from popular culture. This has always 
been an excellent aid to understanding.56

In Criminal Law the course is taught through the David Brown et al Criminal Laws text,57

which distinguishes itself from other leading teaching texts by its questioning of the limits of 
what is assumed to be the criminal law together with providing information (both theoretical 

55 ‘Issue, Law, Apply, Conclusion’.
56 Email from current third year student, January 2013.
57 David Brown et al, Criminal Laws: Materials and Commentary on Criminal Law and Process of New South Wales

(Federation Press, 5th ed, 2011).
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and statistical) on the context of crime. The coordinator of this course has a strong practising 
background in criminal law and seeks to integrate this ‘real life experience’ into the teaching 
of the course in both lectures and seminars. Students often comment on how this positively 
impacts on their studies of the criminal law, evidenced by the following student’s comment:

Her personal experience in the field of criminal law adds colour and depth to what is taught. 
This, along with her underlying enthusiasm makes Criminal Process A a great subject for First 
Year UOW Law students.58

Significant use is also made of current legal trials or issues in criminal justice, both for 
highlighting issues in the course and for assessment purposes. Students find this stimulating, 
but it also assists in contextualising the study of the law.

Another benefit of this integrated approach is its creation of maximum opportunities for 
students to gain feedback as well as providing ‘feed forward’ learning opportunities. In 2011, 
assessments in Contract Law and Communication Skills were integrated such that students whose 
argument in the Contract Law assignment failed to reach the stipulated standard were required 
to improve and resubmit their assignment for Communication Skills as part of that subject’s 
argument-building objective. A further example in Communication Skills is the requirement 
to submit a reflective portfolio. The portfolio contains work drawn from all first year subjects, 
and requires students to reflect on how each piece of work demonstrates achievement of one 
or more of the Faculty’s Graduate Qualities. It invites students to reflect, more generally, on 
the development of their communication skills throughout the semester. This task is not only 
effective in providing thorough integration, but is also another means of supporting students in 
their transformation by helping them to develop as self-reflective practitioners. 

Of course, in the knowledge that law schools are increasingly engaging casual/sessional 
staff, it is important to recognise the need to provide a high level of support to sessional tutors 
assisting in the delivery of the FYIP. In order for the tutors to appreciate and implement the 
‘first year approach’ and provide consistency for students, we have utilised such strategies as 
developing detailed lesson plans for teaching staff in each subject to ensure greater consistency 
across first year teaching and incorporating integration alerts in teaching materials.

3. Assessment
One of the goals of the first year assessment regime is to provide students with foundational 
skills in self-reflective practice. The reflective journal comprises, among other things, weekly 
self-reflective tasks that are designed to focus students’ personal engagement with the content 
and provide them with opportunities for autonomous learning − for example by having them 
reflect on their strengths and weaknesses in interpersonal communication and on strategies to 
develop these skills in the context of their first semester of law. 

Teaching and Learning scholarship has highlighted the benefits of integrating reflective 
practice into the law curriculum, particularly within the first year program.59 McNamara, Field 
and Brown consider that self-reflective practice can encourage the development of students’ 
emotional intelligence, which, in turn, helps better prepare students for the stresses and rigours 
of both legal education and legal practice.60 They note that:

An ability to engage in reflective practice is an important skill for lawyers … because it can 
provide the means for lawyers to cope with the day-to-day moral, ethical and personal dilemmas 
that arise in the practice of law. This requires law schools to assist students to develop their 
emotional intelligence through reflective practice.61

58 Anonymous feedback provided in student evaluation survey.
59 Judith McNamara, Rachael Field and Catherine Brown, ‘Learning to Reflect in the First Year of Legal Education: 

The Key to Surviving Legal Education and Legal Practice’ (Proceedings of the 12th Pacific Rim First Year in 
Higher Education Conference, Townsville, Queensland, 29 June–1 July 2009). 

60 Judith McNamara, Rachael Field and Natalie Cuffe, ‘Designing Reflective Assessment for Effective Learning 
of Legal Research Skills in First Year’ (Proceedings of the 11th Pacific Rim First Year in Higher Education 
Conference, Hobart, Tasmania, 30 June−2 July 2008).

61 McNamara, Field and Brown, above n 59, 5.
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The FYIP teachers work closely together to achieve a coherent first year assessment program 
that not only maximises greater student learning but also contributes to high quality educative 
goals. To this end, the Team regularly reviews subject assessment tasks in order to achieve a 
high-quality, integrated experience for students. Students have overwhelmingly indicated an 
appreciation of this integration: ‘this was a great aspect of first year. It made assessments seem 
very worthwhile and ensured that students learning outcomes were truly a focus, and easily 
identifiable by students themselves.’62

Some examples of such integration include: 
• In Legal Research and Writing students are taught how to reference in accordance with Legal Research and Writing students are taught how to reference in accordance with Legal Research and Writing

the Australian Guide to Legal Citation several weeks before their first assessment task is 
due in their substantive subjects.

• In Communication Skills the development of a scholarly argument is practised prior 
to their first research essay for Foundations of Law A using the actual research essay 
question. This helps the students appreciate the usefulness of acquiring this fundamental 
legal skill.

• In Foundations of Law the students must not only deploy the skills of legal research that 
they have learned in Legal Research and Writing to write an essay, but a duplicate copy is 
submitted for Legal Research and Writing assessment – to assess citation and referencing Legal Research and Writing assessment – to assess citation and referencing Legal Research and Writing
competence and to focus on skill building in a ‘real life’ way. 

• Appropriate email etiquette is covered in Communication Skills. This is reinforced in Law 
of Contract A, where each student is required to email the self-assessment of their class 
participation to their teachers in each subject. The teachers in Law of Contract A reply to 
the students regarding their class participation, while the teachers in Communication Skills 
assessed their email etiquette. This exercise facilitates a focus on students’ development 
of reflective practices as well as building this writing skill into their law degree and 
professional experience. 

• The major assessment task for Communication Skills evidences significant integration 
across all first year subjects. As described above, the reflective portfolios of students 
require them to reflect upon and articulate how their communication skills have developed 
during the session, drawing on all their first year law subjects. 

The student feedback in relation to the integrated assessment regime has highlighted the 
benefits to students of this approach. For example, one student comments:

Assessment schedules can make or break a session. There can be poor outcomes if you have 
four essays due in one week that lead a student to question whether the marker was really 
able to evaluate their true abilities. However, this problem was avoided with the integrated 
assessment schedule given in first year. Beyond timetabling, thought had been given to the 
kinds of assessment required and the way that each one would complement another, in relation 
to skills, in different subjects. This was a great aspect of first year. It made assessments seem 
very worthwhile and ensured that students learning outcomes were truly a focus, and easily 
identifiable by students themselves.63

Comments found in the 2013 LSS Playbook, made by upper year students who have been 
through the immersion program, indicate that students are aware and appreciative of the efforts 
UOW’s first year team make in integrating their learning:

You … are taught harmoniously week by week. You might learn how to reference in Legal 
Research and Writing in week three so that your Foundations essay in week 5 isn’t as difficult. 
You might learn about equity in Foundations in time to understand estoppel in Contract Law 
the week after. All the while your first year subject tutors are talking to each other and making 
sure you don’t have too much work in the one week and no two assignments due at once.64

62 Email from current final year LLB student.
63 Ibid.
64 UOW Law Students’ Society, above n 50, 11.
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V. THE IMPORTANCE OF THE GATEKEEPERS

The Pods seminar system has no doubt been a major contributor to the level of student 
satisfaction, but it must be coupled, as we have outlined above, with a high level of staff 
involvement. The first year team are committed to meeting regularly − before, during and at 
the end of each session − to reflect upon, trial, improve and learn from each other’s teaching 
practices, experiences and scholarly research. This allows our students to have the benefit of a 
FYIP that is always striving to meet their needs, both educational and pastoral.

To achieve the sense of being part of a supportive community for students requires a high 
level of staff commitment and interaction. For the teaching staff at UOW, this has meant being 
involved in all aspects of the first year student experience from Day 1. For example, the first 
year teachers are actively involved in the Law Faculty Orientation Day activities, taking part 
in the social activities during the day (thus getting to know and welcome first year students) 
and contributing to the formal presentation. In our experience, Orientation Day is a welcome 
opportunity not only to assuage fears, dispel myths and encourage students to be self-reflective 
as they enter law school, but also to open lines of informal communication between staff and 
students. UOW law students have commented that such involvement is highly valued by the 
incoming students: 

Their willingness to be engaged with students is evident from the beginning – I remember as a 
first year student that each of them was at my Orientation Day, meeting and greeting students, 
participating in activities and assuring us that we would have fun in our first year (and ‘not 
to worry’)! This reduced a number of anxieties – we already knew our new academics were 
approachable and friendly.65

This level of engagement continues from the first day onwards, and includes encouragement 
of student participation in the valuable learning opportunities afforded by Junior Moots, Client 
Interviewing Competitions, Negotiation Competitions and other extra-curricular activities. 
Members of the FYIP teaching team have devoted considerable time to: judging competitions, 
running seminars on skills relevant to these competitions, and engaging in informal discussions 
to increase confidence, understanding and participation. 

The First Year team is by far the most helpful in participating in the University of Wollongong 
LSS’ [UOW Law Students’ Society] programmes. They are always the first to raise their hands 
to judge our competitions, and provide advice for our members. In fact, all of the Team judged 
at least one competition in 2012 (most more than one). Participating at this level is above and 
beyond the regular call of duty, and truly exhibits their commitment to enriching the life of law 
students’ at UOW.66

Another initiative that supports the student experience is the practical assistance we have 
provided for students in adjusting to the academic demands of university life. This includes 
creating a Calendar of Subject Assessment and Planning each session to help with time Calendar of Subject Assessment and Planning each session to help with time Calendar of Subject Assessment and Planning
management and compiling a comprehensive textbook list, which is available for all incoming 
law students at the beginning of semester and is placed on all eLearning sites.

The teachers’ commitment to a supportive start to studies in law is particularly helpful 
in managing ‘at risk’ students. The FYIP takes a holistic approach to student support, and in 
addition to meeting regularly in the lead up to, and end of, each session to discuss, plan and 
review the curriculum and assessment, the first year integration team also facilitates regular 
meetings with all teachers (including sessional staff) during session in order to identify and 
address support needs of particular students. The meetings provide an important opportunity 
for first year teachers to share information about particular students who may be experiencing 
difficulties with course content, assessment tasks or other personal matters, and to support 
sessional staff in this regard. Where students are found to be experiencing problems across 
one or more of their subjects, appropriate strategies can then be offered to the student. Where 
confidentiality prevents the identification of a particular student, individual teachers can then 

65 Email from current LLB student.
66 Ibid.
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be provided with more general support and guidance on working with and assisting the student 
indirectly.

Many of the students benefiting from this collegial and integrated approach include those 
from a range of equity and diversity groups, such as students registered with disability services 
or those from low socioeconomic status groups who might be experiencing special difficulties 
transitioning from high school to university. As already noted, research is increasingly 
highlighting the high levels of depression and anxiety experienced among law students. This 
integrated approach is, therefore, an important forum to ensure that student welfare can be 
monitored, ‘law student distress’67 can be detected, and students can be offered appropriate 
support in a timely fashion.

VI. CONCLUSION

The success of an effective FYIP, we believe, is evident in the way that first year students 
approach the rest of their LLB degree. Having been provided with the necessary skills and 
confidence in first year, those law students should go on in subsequent years to continue the 
process of becoming well-rounded graduates. The FYIP provides a solid foundation for students 
in their later years, both in terms of skills development and foundational knowledge but also in 
the cementing of strong relationships among students and with members of academic staff. 

The ongoing benefits of the program are evidenced by student reports that the FYIP offers 
substantial benefits in the development of crucial reflective skills, problem solving abilities and 
substantive knowledge. Additionally, students report that it helps them feel more connected to 
the law school and wider university environment, all of which recognise and clearly support 
the transformative nature of first year and its crucial place within the law degree. As the Dean 
of Law has observed, the FYIP is

[the] reason the Faculty enjoys a high level of student satisfaction in the first year program. 
This has substantial flow-on effects for both students and staff as the cohort progresses into 
later years of the undergraduate degree.68

The skills gained and attitudes developed are those that will serve not only practitioners in 
their professional careers but also those graduates whose career pathways take other directions. 
The UOW First Year Immersion Program is a student-centred approach that demonstrates clear 
benefits to students and to the staff who seek to facilitate their learning journey. The reflective 
practice of its proponents continues to inform its further development and refinement.

67 Larcombe et al, above n 25, 432.
68 Reference from Professor Warwick Gullett, Dean, Faculty of Law, UOW.
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CLARIFYING ASSESSMENT: DEVELOPING OFFICIAL 
TYPOLOGIES AND INSTRUCTIONS FOR FORMS OF 

ASSESSMENT IN LAW

ALEX STEEL*

ABSTRACT

Law students are expected to complete a range of assessment throughout their degree, and do so 
with varying levels of success. Increasingly, research has examined the ways in which student 
performance can be enhanced. While much focus has been on how to best to provide students 
with feedback that can be acted on, this paper examines the extent to which standardisation of 
the way in which assessment tasks are described could assist students.

The use of the same name to describe different variations of an assessment task can create 
confusion for students and for new members of staff. Research demonstrates that students find it 
difficult to understand tacit knowledge embedded in assessment descriptions and feedback, and 
could benefit from clearer explanations of cognitive activities and product forms. Additionally, 
it is clear that student dialogue over the meaning of assessment requirements is valued by 
students. In order to assist with this process this paper suggests the development of official 
typologies of assessment and authoritative explanations of assessment requirements across a 
course of study.

I. INTRODUCTION

The form and nature of types of assessment in a law degree vary from subject to subject. 
There are good pedagogic reasons for this. Key graduate skills of research, extended writing 
for different audiences, communication skills, etc. require repetition in order for students to 
gain expertise. As students begin as novices in the use of legal academic discourse they require 
assistance and feedback on their assessment activities. Varying the format of assessment types 
avoids staleness and permits development of different perspectives on a task, but can still allow 
for formative repetition of the underlying skill assessed. However, the use of the same name to 
describe different variations of an assessment task can create confusion for students and new 
members of staff. By contrast, a method of highlighting those underlying skills and providing a 
consistent nomenclature for task descriptions can be of assistance in the process of increasing 
student understanding of assessment requirements. 

II. THE LIMITATIONS OF FEEDBACK FOR IFOR IFOR MPROVING STUDENT LEARNING

In recent years there has been an increasing focus in educational literature on the ways in 
which students understand feedback on assessment in higher education.1 Initially, significant 
improvements in student learning were found to be possible via increased levels of feedback 

 * Professor, Law School, University of New South Wales. This article is an elaboration of work on assessment done 
with Julian Laurens and Anna Huggins and very much a product of their contributions. Thanks are also due to the 
reviewers for insightful comments and suggestions.

 1 For a comprehensive review see Carol Evans, ‘Making Sense of Assessment Feedback in Higher Education’ 
(2013) 83 Review of Educational Research 70.
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post assessment completion.2 However, further research has found that feedback alone may not 
as beneficial as imagined. Issues that have arisen include the existence of differences between 
students’ understanding of the aims of assessment tasks or the feedback they receive and that 
of the setting and marking academics;3 that strong adherence to overly detailed rubrics can lead 
to perverse results;4 and that students need explanation of standards if they are to understand 
them.5

Part of the difficulty with reliance on feedback mechanisms alone − particularly those 
based around written formulas or rubrics − is that higher education requires students to enter a 
‘community of practice’ in academic writing which requires them to demonstrate their learning 
using the particular forms of discourse in that discipline.6 However, understandings of what 
amounts to academic literacy can vary across disciplines and at times between assessment 
markers.7 It has been argued that students need a space to discuss what the feedback might 
mean in order to be able to absorb it.8

In a recent paper,9 Royce Sadler has argued that much of the effort in giving students 
feedback is misplaced and of limited utility for ongoing learning. He argues that:

regardless of levels of motivation to learn, students cannot convert feedback statements into 
actions for improvement without sufficient working knowledge of some fundamental concepts. 
Teachers who compose feedback obviously possess and draw on a working knowledge which 
embraces these concepts. They also tend to assume that students are at least adequately 
equipped as well. However, unless this prerequisite knowledge is identified and addressed, the 
prospects for even the most thorough feedback are inherently limited.

Sadler continues:

Students face at least three interpretive challenges in trying to capitalise on feedback. The first 
relates to the work as a whole: students may focus partly on a work exactly as it was submitted 
or performed and partly on what they had intended it to be. The learner’s personal investment 
in the production then blurs the boundary between the two. The second challenge arises when 
the feedback’s implications for action are dependent on student understandings of certain 
concepts or criteria used in the communication. Teachers become accustomed to using certain 
terms and can easily presume that students know what they mean. A third type of challenge 
is experienced by the student who lacks the tacit knowledge necessary to identify the feature 
of their work to which some part of the feedback refers … In all three situations, the student 
cannot make critical connections between the feedback and the work.10

These problems can be overcome if students come to understand the key underlying 
concepts that are used in assessing quality in complex assessment. Simply being told what 

 2 See the comprehensive review of research by P Black and D William, ‘Assessment and classroom learning’ (1998) 
5 Assessment in Education 7.

 3 David Carless, ‘Differing Perceptions in the Feedback Process’ (2006) 21 Studies in Higher Education 219.
 4 D Royce Sadler, ‘Indeterminacy in the use of preset criteria for assessment and grading’ (2009) 34 Assessment & 

Evaluation in Higher Education 159.
 5 Berry O’Donovan, Margaret Price and Chris Rust, ‘The student experience of criterion-referenced assessment 

(through the introduction of a common criteria assessment grid)’ (2001) 38(1) Innovations in Education and 
Teaching International 74; Berry O’Donovan, Margaret Price and Chris Rust, ‘Know what I mean? Enhancing Teaching International 74; Berry O’Donovan, Margaret Price and Chris Rust, ‘Know what I mean? Enhancing Teaching International
student understanding of assessment standards and criteria’ (2004) 9(3) Teaching in Higher Education 325.

 6 Sue Bloxham and Amanda West, ‘Learning to Write in Higher Education: Students’ Perceptions of an Intervention 
in Developing Understanding of Assessment Criteria’ (2007) 12 (1) Teaching in Higher Education 77; Andrew 
Northedge, ‘Enabling participation in academic discourse’ (2003) 8 Teaching in Higher Education 17.

 7 Ibid.
 8 David J Nicol and Debra Macfarlane-Dick, ‘Formative assessment and self-regulated learning: a model and seven 

principles of good feedback practice’ (2006) 31 (2) Studies in Higher Education 199; Richard Higgins, Peter 
Hartley and Alan Skelton, ‘Getting the Message Across: The problem of communicating assessment feedback’ 
(2001) 6 Teaching in Higher Education 269. In addition, students can benefit from a gradual entry into such 
discourse requirements, through progressively removed learning scaffolds. Such scaffolds could model aspects of 
the form of the discourse. One simple example could be the dictation of the format of each paragraph in a first year 
answer.

 9 D Royce Sadler, ‘Beyond Feedback: developing student capability in complex appraisal’ (2010) 35 Assessment & 
Evaluation in Higher Education 535.

10 Sadler, above n 9, 540.
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those concepts are is likely to be insufficient. This insight underlies critique of over-reliance on 
detailed rubrics as feedback mechanisms.11 Instead, what is likely to be needed is a space for 
what David Carless calls ‘assessment dialogues’.12 By this he means a process through which 
students and staff can discuss the assumptions and tacit knowledge that staff bring to assessment 
marking, and that are often absent from formal assessment instruction or feedback.

Sadler argues that the fundamental concepts or tacit knowledge that are needed by students 
are in three categories: task compliance, quality13 and criteria.14 Issues of dialogue about quality 
and criteria often form part of discussion of feedback. But from a student’s point of view the 
initial concern involves task compliance, with which this paper is concerned. Task compliance 
refers to the need for students to submit a work that corresponds to the type of work required 
by the set assessment. Thus a student would fail to comply with an assigned task to critique an 
article if they were to submit a descriptive summary. As Sadler points out, different types of 
tasks require different cognitive processes (or combinations of cognitive processes) and they 
result in distinctive forms of final product – a case note looks very different from a research 
essay. If a student fails to produce a work that complies with the task, it is not possible to fairly 
assess the quality of their work. Giving such work a grade requires unwanted compromises 
between fairness to other students, recognition of misguided effort, and penalties necessary to 
maintain the integrity of the assessment process. Students who submit such work often display 
ignorance of their failure to comply with the task requirements.15

However, increasing the degree of detail of task explanation is likely to encounter the same 
limitations as over-reliance on written feedback. That is, student understanding is unlikely to 
be advanced without the creation of some form of dialogue about the meaning of the task 
requirements.16

III. STUDENT PREFERENCES

This has been demonstrated through research in the United Kingdom by Sue Bloxham and 
Amanda West. A series of assessment assistance activities were undertaken with students in the 
hope of increasing their performance.17 Follow-up research the next year sought to determine 
the ongoing effectiveness of these interventions. Among other things, they found that while 
written instructions did have some impact, the activity students found most beneficial was 
informal conversation with their teachers. This, they found, was because the teacher could act 
as a translator between the specialist discourse of the assessment requirements and the language 
students found more familiar.18 In light of this finding they concluded that the most effective 
approach to improving student performance would be a combination of: putting all relevant 
assessment information into subject outlines; undertaking an activity that made students attend 
to that information; and providing an opportunity for dialogue about assignments, both before 
completion and after marking.19

11 Nichol and Macfarlane-Dick, above n 8; D Royce Sadler, ‘Indeterminacy in the use of preset criteria for assessment 
and grading in higher education’ (2009) 34 Assessment & Evaluation in Higher Education 159.

12 Carless, above n 3, 230.
13 Sadler, above n 9, 544. By quality Sadler means ‘the degree to which a work comes together as a whole to achieve 

its intended purpose’ − something that is difficult for students to understand in complex assessment such as essays, 
where quality is assessed ‘configuratively’ rather than as a sum of particular criteria. He sees the use of criteria to 
assess quality in such assessment as particularly problematic.

14 Sadler, above n 9, 544−5. Sadler sees criteria as properties or characteristics that are useful in determining quality. 
While some criteria (such as correct referencing) are simple to understand, many are quite abstract (such as 
originality, argument or clarity) and it takes time for students to develop competency in understanding their role 
and interaction with other criteria.

15 Sadler, above n 9, 544. There appears to have been no research on why this occurs.
16 O’Donovan, Price and Rust, above n 5.
17 The activities included an evaluation of the impact, on student work, of opportunities to practise using assessment 

criteria and grade descriptors, together with peer marking including the compilation of written feedback. Sue 
Bloxham and Amanda West, ‘Understanding the rules of the game: marking peer assessment as a medium for 
developing students’ conceptions of assessment’ (2004) 29Assessment & Evaluation in Higher Education 721.

18 Bloxham and West, above n 6.
19 87.
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In 2012, UNSW law students (LLB and JD) were invited to take part in a wide-ranging 
survey on attitudes to the five most common forms of assessment in the law school: class 
participation, problem scenario assignments, group work, research essays and examinations.20

For the purposes of this paper, responses to the three individual, written forms of assessment 
– problems, essays and exams − are reported. These assessment types are the ones most likely 
to have written instructions as to style, format and argument which could be replicated across 
a degree program. Students were asked what forms of advice or feedback they found most
beneficial and were forced to choose between these options: ‘Explicit instruction in class’; 
‘Written instructions and tips for assignments produced by teachers’; ‘Feedback from teachers 
on your work’; ‘Peer mentoring/peer tutoring’; ‘Study guides produced externally to UNSW 
law’; ‘Discussions with friends’; or ‘Trial and error’. Whereas the Bloxham and West study was 
a follow-up on specific innovations, the UNSW study sought to survey the existing landscape 
in which no program-wide policies on assessment guidance existed beyond assistance as part 
of the introductory law subject in first year.
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Chart 1: In learning to complete these assessments what have 
you found most useful 

Explicit instruction in class

Written instructions and tips for 
assignments produced by teachers
Feedback from teachers on your 
work
Peer mentoring/peer tutoring

Study guides produced externally to 
UNSW law
Discussions with friends

Trial and error

Chart 1 demonstrates that overwhelmingly, students nominated the first two options as the 
most beneficial – that is, handouts and explanations in class. In other words students found task 
definition (and hence their compliance) far more beneficial than post-assessment feedback. The 
one exception was for essays in the JD, where feedback was the most favoured.

20 In June 2012 all UNSW LLB and JD students were invited to participate in the UNSW Law School Student 
Assessment Survey. The survey contained 81 items spanning six areas of law school assessment. They were: (1) 
class participation; (2) group work; (3) legal problem questions; (4) essays; (5) examinations; and (6) general 
assessment and feedback questions. The items were a mixture of forced-choice Likert scale responses to statements, 
open-ended text based answers to questions, and multiple choice single answer questions, and were developed 
based on a literature review and the investigators’ hypotheses of likely student issues. The survey formed part 
of UNSW Law’s contribution to a university-wide Assessment Project. The aims of the survey were: to provide 
an empirical basis for understanding the student experience of assessment, as well as an opportunity for students 
to provide feedback to inform the future development of curriculum and assessment at UNSW Law; to create 
a benchmark against which innovations and refinements of assessment practices could be tested by follow-up 
surveys; and to inform further academic research into best practice approaches to assessment in the teaching of 
law. The survey was administered online via Survey Monkey and students were invited to participate via email. 
Student participation was entirely voluntary and anonymous, and the survey had ethics approval (UNSW Human 
Research Ethics Committee, application and approval no 12 058). A total of 332 LLB and JD students started the 
survey and, of these, 267 students answered all 81 questions. Those figures represent approximately 12% of then 
enrolled LLB students and 18% of JD students.
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These findings reinforce the suggestions of Bloxham and West. As one UNSW student put 
it in free text comment:

I spent hours trying to figure out the relevant materials that are useful in answering the 
questions and I’ve followed those assessment instructions but got a extremely low mark for 
that assignment. And the feedback from my lecturer was not quite clear. I don’t understand 
why would I get such a low mark. I think I’d prefer an individual consultation about the 
assignment.

While this comment was an outlier, it does provide a sense of a student who has failed 
to grasp the fundamental requirements of the assessment task. Individual consultations for 
all students are of course not likely to be economical. Instead, what might be possible is to 
bridge the gap between the assessment instructions and what students receive from explanation 
by teachers in class. That is, helping students perform better in assessment might well be 
tied to increasing the utility of assessment handouts. The survey indicates that the benefits 
of assistance in class prior to assessments are significantly higher in most cases than post-
assessment feedback. Increasing the utility of handouts, the other prior method of assisting, is 
likely to have significant benefits.

Official assessment task instructions can often be written in an academic shorthand and 
concentrate on describing the form rather than the substance of the assessment task. There 
have long been excellent guides to how to write problem assignments, essays, etc produced 
by individual law schools or learning centres.21 But these guides are commonly generic in 
nature – and remain advisory, not definitive of an individual assessment task’s requirements. 
Individual assessments may dispense with some characteristics or requirements of that form of 
assessment or require additional ones. These changes are unlikely to be clearly related to the 
generic writing guide. Examples of such slippages include differing requirements on referencing 
and bibliography, the desirability of headings, the degree of conciseness or depth required in 
analysis and the extent to which the student’s own voice is suppressed in the written product.

In the UNSW survey, this variation was one theme of student comment. Two comments are 
illustrative of this:

In [subject A] I received feedback that I needed to do more research for my essay. In [subject 
B] this year I consciously did a lot more research. However, my [subject B] lecturer thought 
this was a bit of a waste of time as he didn’t like the commentary on the area of law. It is hard 
to know what each lecturer wants and it feels that just as you do you have to start all over again 
with a different set of lecturers.

I generally only use it on a teacher-by-teacher basis, as many teachers want different 
things. Or I’ll say something like ‘a teacher suggested we do x, do you like that or would you 
prefer y’ and teachers usually let us know what they want.

When the options of explicit instruction in class, written instructions and feedback from 
teachers were analysed by year, there was also a discernible trend of increasing usefulness 
of feedback throughout the degree and a concomitant decline in the usefulness of handouts. 
Explicit instruction, though declining, remained the most beneficial form of assistance for most 
cohorts and assessment types. These findings merit further enquiry of students, but in light of 
the arguments about communities of learning discussed above, some preliminary explanations 
suggest themselves.

Final examinations are notorious for not containing much by way of teacher feedback, and 
little incentive for students to seek such out. It is therefore not surprising to see little usefulness 
in such feedback reported in Chart 2. Given the novice status of students early in their degree, 
there is a strong preference for written advice, but this declines over the degree – possibly as 
students realise that important tacit knowledge and expert tips are more likely to be found in 
dialogue with the teacher.

21 For example see Brownyn Olliffe, UTS:Law Guide to Written Communication <http://www.law.uts.edu.au/
assessment/WrittenComm.pdf>; Monash University, Writing in Law available at <http://www.monash.edu.au/lls/
llonline/writing/law/index.xml>.
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Similar trends appear in Chart 3 concerning legal problem questions. These scenarios 
typically demand highly structured answer formats, and teacher expectations can vary from 
subject to subject. Thus it is likely that as students’ expertise grows, they are less likely to trust 
generic assessment guides and instead quiz teachers on particular requirements.

However, Chart 4 concerning essays suggests a slightly different situation. JD students 
have already completed an undergraduate degree and may well be more comfortable with the 
demands of academic writing, thus finding instructions less important and marker feedback 
more easily applicable. LLB students, however, display a widely spread set of preferences. Of 
the three assessment types, essays are the least common, so understanding of the disciplinary 
discourse might be slower to achieve. Essays are also some of the most complex assessment 
tasks, and can give rise to a wide range of misunderstandings between staff and students.22

These results may be evidence of the need for more clarity about markers’ expectations.

22 Dai Hounsell, ‘Contrasting Conceptions of Essay-Writing’ in The Experience of Learning: Implications for 
Teaching and Studying in Higher Education, in R Marton, D Hounsell and N Entwistle (eds), Scottish Academic 
Press, 1997) 106−25.
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These are preliminary findings, and more work is necessary before they can be seen as 
demonstrating any firm positions. But they do suggest that students have strong preferences 
for advice prior to completing assessment and that they find it necessary to seek guidance from 
teaching staff beyond written handouts.

IV. STANDARDISING ASSESSMENT ADVICE THROUGH
TYPOLOGIES AND DIALOGUE

It thus seems futile to imagine that any form of feedback or task description will replace the 
desire of students to discuss assessment tasks with teachers. However, one significant impetus 
for this desire is likely to be the fear that there is something novel about the way the task will be 
assessed, even if it appears to conform to a standard assessment type. Concomitantly, as Sadler 
points out, if there are novelties in the assessment task students may fail to understand these 
requirements and submit assessment conforming to incorrect assumptions.

Researchers such as Berry O’Donovan et al have argued that no one form of assistance 
sufficiently overcomes student concern and misunderstanding. However, they argue that a 
range of approaches, when taken together, can constitute a process of defining and refining 
student understanding of expectations.23 They argue:

developing a shared understanding of assessment criteria and standards requires a multifaceted 
approach. Accordingly, an assessment criteria and standards framework encompassing both 
tacit and explicit knowledge transfer processes involving verbal descriptors, exemplars, 
imitation and practice appears to be worth pursuing. Such an approach seems to be sought 
and suggested by students as they struggle to find firmer footing within the changing tides of 
assessment criteria and standards.24

To date, most of the emphasis in the research has been on assessment feedback and use 
of examplars. It should be possible to make this iterative process more efficient by more 
standardisation of the initial handouts. That is, one way of limiting students’ failure to comply 
with task parameters and reduce the query requirements in each subject is to standardise the 
way in which assessment tasks are described across a degree, and possibly across the discipline. 

23 O’Donovan, Price and Rust, above n 5, 83.
24 Ibid. They go on to argue: The grid in its present quasi-scientific form has incorporated too great an assumption 

about the nature of the knowledge to be transferred and our ability to transfer it. Plausibly, this may involve looking 
at the grid as a process tool, facilitating shared understanding between staff and students, thus playing a key part, 
but only a part, in a multifaceted framework of assessment processes rather than as a stand-alone tool for explicit 
verbal description of standards and criteria (ibid).
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This standardisation would mean that particular types of assessment were identified and given 
an official name, together with an official guide to the writing requirements. By so doing, what 
have previously merely been guides to generic assessments become the official definitions of 
that assessment type. If there is any deviation from that approach, individual subjects must 
clearly explain the variation.

This would mean that once a student had completed a task that was identified by an official 
nomenclature they could bring that understanding – tacit knowledge – of what was required, 
with them to the next task. By clearly delineating the differences between task types, students 
could also more easily see how their approach to the task would need to differ from their 
previous assessments. The ability for re-use of the descriptors to explain subsequent tasks is 
key. In this way the problems of merely being told the criteria with no clear prospects of ‘feed-
forward’ can be overcome. Students can begin to see the nuances in the tacit knowledge of 
assessment types – particularly if they can compare their own efforts with that of exemplars. It 
also provides a common language for staff, allowing for more efficient explanation in class of 
what is required in each assessment task. If students can be comfortable that there is a shared 
understanding of basic expectations, dialogue on assessment can move on to more complex 
quality issues. The process also makes transparent to individual staff members the extent to 
which their marking practice deviates from the norm. This occurs both through a need to 
accept or reject the terms of the descriptor, and also through the increased ability of students in 
dialogue to explore differences through the use of a common language. There is often a general 
assumption that staff have expertise in marking, but often the markers are themselves novices 
uncertain of marking standards and emphases – a problem particularly acute for sessional 
staff more removed from the communal academic work environment.25 For such markers, the 
creation of a common language may be just as useful as it is for students. Curriculum mapping 
is also enhanced by the use of generic descriptors.

Because the typologies are an attempt to generically describe the tacit knowledge of the 
academy, the attempt moves this knowledge from tacit to explicit. In so doing, staff are required 
to agree on a common understanding of the elements. It is likely that the process will be iterative, 
with the exposure of different understandings of the elements of assessment. While it may not 
be possible to precisely define the elements, approximation is a significant step forward for 
students.

In essence, what is suggested is to expand on the best practices identified for use of feedback 
criteria in a broader context of dialogue and move that to the earliest point in time possible. For 
a subject, that is the point at which the assessment task is defined, but across a degree that can be 
from the very beginning, as part of an elaboration of assessment types to be encountered in the 
degree course. As such, the approach suggested maps onto a number of David Nicol and Debra 
Macfarlane-Dick’s seven principles of good feedback practice26. In particular the typologies: 
help clarify what good performance is (Principle 1) by defining more clearly what is expected 
of students, and by providing both advice and exemplars on how to achieve quality; and 
encourage teacher and peer dialogue about learning (Principle 4) by providing resources about 
which class discussion can occur, prior to the attempting of the assessment, thus increasing 
both the likelihood of success and also a focus on feedback against those markers. Repeated 
use of the same criteria across assessments can significantly assist in providing opportunities 
to close the gap between current and desired performances (Principle 6) through what has been 
described as ‘feed-forward’.

An additional benefit of such an emphasis is to highlight in an applied way the centrality 
of definition to the practice of law – whether in statute or contract. Often legal documents 
begin with a definitional section. There is an increasing emphasis on the importance of 
statutory definition in legal curricula.27 But not all concepts can be fully defined, and living 
with uncertainty is also an important aspect of legal practice. Providing appropriate general 

25 Karen Handley, Brigit De Outer and Margaret Price ‘Learning to Mark: exemplars, dialogue and participation in 
assessment communities’ (2013) Higher Education Research and Development 10.1080/07294360.2013.806438

26  Nicol and Macfarlane-Dick, above n8.
27 See, for example, Law Admissions Consultative Committee, Approaches to Interpretation (2009) available at 

<http://www1.lawcouncil.asn.au/LACC/images/pdfs/ApproachestoInterpretationLawSchools.pdf>.
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definitions of forms of assessment is one way law schools can demonstrate the importance 
of precision in communication outside of legal documents. The fact that there remains a need 
for discussion as to their fully nuanced meaning is an important understanding for students. 
Typologies of assessment thus act as a way of modelling good professional practice for law 
students. 

Thus the more detailed and explicit task requirements act as a springboard for more uniform 
and detailed discussion of the requirements in class. As the survey results demonstrate, this is 
the most valued form of guidance for students. Such discussions remain important in further 
closing the gap between the teacher and student’s understanding of what the task requires. 
More detailed explanations alone are not a panacea that will close this gap, but in combination 
with exemplars and discussion should be of significant assistance.28

In this respect it is important to bear in mind the findings of Chris Rust et al, who analysed 
an attempt to fully define assessment criteria in feedback rubrics. They noted:

However, our research experience has been that, without active involvement through discussion 
and debate, the development of a common view on standards and level is problematic, if not 
impossible − even within a close-knit community of a single academic department. Obstacles to 
the transfer of knowledge about standards and assessment requirements are accentuated when 
such transference takes place with more ‘novice’ students undertaking modular courses in which 
they have very limited time to construct cohesive, ‘objective’, interpretations of assessment 
standards. Obstacles which are further heightened in a broad-ranging, multidisciplinary and 
discursive subject …29

Rust et al’s research demonstrated that student marks were likely to be improved if students 
could better understand the underlying tacit meaning of the assessment criteria. Their experiment 
involved the distribution of exemplar assessments, marking criteria and an opportunity to 
discuss student attempts to mark against those criteria. The use of typologies with associated 
examplars, and in-class discussion of them, could have similar effects.

V. IMPLEMENTATION AND LIMITS

Implementing such an approach to task definition could not be achieved overnight if it were to 
be authentic and effectively expose the tacit knowledge of markers. It would require a staged 
approach. A first stage could be to agree on an initial glossary of typology descriptions and 
accompanying definitions in terms understood by experienced staff. A second stage would 
be to include further description of what the terms used in those definitions meant from the 
perspective a novice student. A third stage would be to provide exemplars of the type of product 
required by the assessment type. Finally, incorporation of official advice on how best to achieve 
the formats and qualities required in the product could be added. With the introduction of 
each stage significant discussion between staff to achieve common understandings would be 
required. This could then be tested through dialogue with students and definitions and exemplars 
altered where necessary.

One important aim would be to make the typologies publicly available to students from the 
beginning of their degree, allowing them to compare and contrast their set assessments against 
the range of cognitive tasks that they would be set through their degree. This could then help to 
limit the degree to which students remained novices in legal academic discourse by providing 
links between current assessment tasks and their use as components of later more complex 
tasks – for example by demonstrating the similarities and distinctions between formats required 
for case notes and legal problem questions.

A sketch of what such a typology might look like is in Appendix A. It describes the separation 
of the generic essay format into three distinct types based on the degree of independent research 
required.30 It is important to note that typologies are not all intended to be total descriptions of an 

28 Cf Nicol and MacFarlane-Dick above n 8; O’Donovan, Price and Rust, above n 5.
29 Chris Rust, Margaret Price, Berry O’Donovan, ‘Improving Students’ Learning by Developing their Understanding 

of Assessment Criteria and Processes’, (2003) 28 Assessment & Evaluation in Higher Education 147, 151.
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assessment task. Instead they are seen as constituent building blocks of complex assessments. 
Each could describe a different form or context of cognitive activity. Thus there could be a 
typologies of ‘case-law research’, ‘legal citation’, ‘essay style’, etc. 

These cognitive typologies would be constituent parts of a range of larger assessment types 
such as ‘research essay’, ‘problem scenario’ and the like. There are also likely to be forms of 
assessment that contain a combination of the assessment types. For example a cooperative 
group work task could require the writing of a research essay. Or an oral assessment might 
be a component part of a class participation mark. In these situations the assessment would 
be described both by listing relevant typologies and by explaining how they should be linked. 
Where staff set an assessment task that varied from the typology, that could also be clearly 
explained – again so students would understand the change in their practice necessary to comply 
with the task. Clearly, boundaries would need to be drawn as to what forms of cognitive activity 
and assessment needed separate explanation and what could safely be combined. Students 
would be just as likely to be confused by too much detail as by too little. 

As the UNSW survey and other research discussed indicates, written advice is unlikely to 
completely replace in-class discussion of assessment. However, more elaborated written advice 
could well provide a consistent understanding of the elements of assessment for teachers and 
students alike, and help to build confidence that feedback from one activity can be applied to a 
similarly described later activity.

Finally, a note of caution. As Sadler points out, some criteria or descriptors may be already 
well known by experts in the field of discourse, or be easily measured – such as grammar and 
citation standards. Others may need to be derived and defined by taking words that are a good 
fit, then developing further nuances. Some may only be capable of expression in metaphor or 
by example. And some may be so tacit and ineffable that they cannot be adequately captured 
in words.31 Attempts to create standardised explanations and exemplars of descriptions should 
not attempt the impossible. Students can be expected to cope with some uncertainty, and staff 
should be permitted, to some extent, to rely on overall holistic senses of quality.32

30 To some extent this separation is arbitrary, but it is based on teaching experience. It would not matter how the 
forms were defined or separated – only that there was consistency across the degree program.

31 Royce Sadler, ‘Indeterminacy in the use of preset criteria for assessment and grading’ (209) 34 Assessment & 
Evaluation in Higher Education 159, 170.

32 Ibid.
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APPENDIX A
The following description of a typology is in a form that is explicable for staff. It assumes 
understanding of the tacit knowledge of the elements of the assessment types. More 
expansive definitions and exemplars would be needed for students to begin to unpack the tacit 
knowledge.

ACADEMIC ESSAYS

There are three types of law essay: essays, research essays and thesis essays.
General style and format requirements applicable to all essays: All forms are written in 

a similar style. The key elements of that style are:
• Full academic referencing following the format of the Australian Guide to Legal 

Citation;
• The use of a narrative style of writing with full sentences, paragraphs;
• The structure of an introduction, body and conclusion; 
• A clear logical progression of argument throughout; 
• Recognition of relevant alternative points of view;
• A full bibliography of all secondary sources;
• The encouragement of headings to clearly identify the logical progression of the 

argument;
• Etc.

A further explanation and exemplar should be linked to each point.

Relationship between the essay types: The three types of essay progressively reduce the 
amount of scaffolding, and thus adapt well to students’ increased knowledge and skills. The 
essay types provide opportunity to assess and build on a student’s growing capability over the 
degree program. The most basic form provides considerable structure for the student, while the 
later forms require more advanced skills. 

ESSAY

In this foundational type of essay, the questions are provided to the student along with most if 
not all the research material required by the student to complete the task. This material would 
include a specific or extended reading list including books, journals, cases and legislation. The 
emphasis in this form is to introduce students to the basics of legal research and help them 
develop their writing and comprehension skills. Additional research beyond the provided list 
would not be required, nor result in additional marks.

The main skills that an answer should demonstrate in this form of essay are:
• An academic writing style;
• Appropriate referencing;
• A sustained logical argument throughout;
• Appropriate use of all provided references to support the argument;
• An awareness of the relative importance of the issues by an appropriate depth of analysis 

of each point.

A further explanation and exemplar should be linked to each point.
N.B. The use of ‘appropriate’ in this list indicates the complexity of the tacit knowledge 
that needs to be conveyed through further explanation.

RESEARCH ESSAY

In this type of essay the topic is provided, but all research is conducted by the student. Any 
direction as to source material would be secondary or minimal if at all. Generally no set 
‘reading list’ will be provided. As an anti-plagiarism or moderating device a small number 
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of sources may be mandated. The focus here is on a student developing independent research 
skills, while still fine tuning general writing and comprehension ability. Marks are awarded not 
only for persuasive argument and writing skills but also for evidence of underlying independent 
research. 

In addition to the skills required for an Essay, the main skills that an answer should 
demonstrate in this form of essay are:

• Evidence of sufficiently broad research across appropriate sources;
• Evidence of a systematic approach to research demonstrated by the lack of gaps in the 

sources used to sustain the argument;
• Usually, the ability to sustain a logical argument over a longer paper with a more complex 

research question;
• Etc.

A further explanation and exemplar should be linked to each point.
N.B. The use of ‘sufficient’ and ‘appropriate’ in this list indicates the complexity of the 
tacit knowledge that needs to be conveyed through further explanation and exemplars.

THESIS ESSAY

In this final essay type students define their own topic and conduct wholly independent research. 
All formal scaffolding is removed completely. The emphasis is on higher level abstract thinking, 
research skills and conceptual understanding. Generally students would need to gain approval 
of the essay topic or submit a synopsis (itself an assessment type).

In addition to the skills required for an Essay and Research, the main skills that an answer 
should demonstrate in this form of essay are:

• The ability to construct an individual research question that can demonstrate independent 
research and a sufficiently sophisticated analysis in the set word limit;

• Usually, the ability to sustain a logical argument over a longer paper than either Essay or 
Research Essay with a more complex research question;

• Etc.

A further explanation and exemplar should be linked to each point.
N.B. The use of ‘sufficient’ and ‘appropriate’ in this list indicates the complexity of the 
tacit knowledge that needs to be conveyed through further explanation and exemplars.
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AN AVALANCHE OF LAW SCHOOLS, 1989–2013

DAVID BARKER, AM*

ABSTRACT

The period 1989 to 2013 was a pivotal period for the expansion of Australian legal education. 
Despite the fact that a ground breaking report relating to Australian legal education, the 1987 
Pearce Report, had recommended that no further law schools be established in Australia, the 
two decades or so which succeeded it heralded an unprecedented establishment of twenty three 
additional law schools, an expansion which has continued until the present time.

This paper considers the reasons for this massive expansion of legal education and questions 
why Australian universities chose to establish so many new law schools during the period under 
review, whilst also reflecting on the overall effect which they have had on the development of 
the future legal profession and the legal community in general.

The paper incorporates a study of the way historians have been able to classify the various 
historical groupings of the dates of the foundation of various law schools into successive 
groups or ‘Waves’ culminating in the commencement of the ‘Third Wave’ law schools in 1989 
onwards, a period which incorporates those law schools reviewed in this paper.

The Australian Law Reform Commission (ALRC) was of the view that the expansion of 
legal education in Australia could be attributed to the dynamic changes which had come about 
in the legal profession, such as national admission and practice, globalisation, the application 
of competition policy, emergence of multi-disciplinary partnerships and the influence of new 
information and communication technologies. the more cynical were inclined to adopt the 
alternative view also put forward by the ALRC which was that law faculties were attractive 
propositions for universities bringing prestige, professional links and excellent students at 
a modest cost as compared to the professional programmes such as medicine, dentistry and 
engineering.

I. THIRD WAVE LAW SCHOOLS: HERALDING THE EXPLODING MARKET
FOR LFOR LFOR EGAL EDUCATION

The Pearce Report was part of a general ongoing review initiated by the Commonwealth 
Tertiary Education Commission (CTEC) to ensure that there was: ‘A program of thorough 
and authoritative assessments of the work of higher education institutions measured against 
objectives which are acceptable in academic and social terms.’ Additionally the Background 
to the Review states that: ‘It is intended that each discipline assessment will be undertaken 
by a small committee of people pre-eminent in their fields, who will act independently of the 
Commission and furnish advice to the Commission.’

The Pearce Report was commissioned in 1985 and submitted in 1987. The members of 
the Committee who were appointed were Dennis Pearce, Professor of Law, the Australian 
National University (Convenor); Enid Campbell, the Sir Isaac Isaacs Professor of Law, Monash 
University; and Don Harding, Professor of Law at the University of New South Wales.

One of the main recommendations of the Pearce Report in 1987 was an edict against a further 
expansion of law schools in Australia: ‘We do not think that there will be a need for a new 

 * Emeritus Professor, University of Technology, Sydney and PhD Student, Macquarie University.
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law school, except perhaps in Queensland.’1 Despite this warning there was an unprecedented 
increase in Australian law schools between 1989 and 1997, when an additional sixteen were 
established; another eight were opened in the first twelve years of the twenty-first century. This 
group of law schools has become collectively known as the ‘Third Wave Law Schools’. The 
original six law schools founded during the period from European settlement to the beginning 
of the Second World War constituted the ‘First Wave’ and those established in the intermediate 
period, until the publication of the Pearce Report, were the ‘Second Wave’. It is very difficult 
to discover a rational explanation for the expansion. It might have arisen as an outcome of 
the Dawkins Reforms,2 a series of Australian tertiary education reforms introduced during the 
period 1987 to 1988 by John Dawkins, the Federal Minister of Education from 1987 to 1992. 
These resulted in abolition of the binary divide between the former universities and colleges 
of advanced education, and accounted for the opportunity for more flexible programs being 
presented to potential students. The idea was to increase undergraduate student numbers, as 
universities were given economies of scale. These reforms have been explained as:

In late 1987 a new, energetic minister, John Dawkins, took over the expanded portfolio of 
Employment, Education and Training. He signalled immediately that he was bent on reform, 
publishing first a Green and then a White Paper which established a major blueprint for 
structural reform. He abolished the binary system and encouraged, through a blend of pressure 
and coercion, the amalgamation and merger of a number of college and universities. The result 
was that where there had been 19 universities and 69 CAEs in Australia in the binary system 
there emerged by 1994, a new single system of 36 universities.3

At this point it should be mentioned that while the reforms had a direct effect on the increase 
of student numbers in the universities they were not universally accepted as an improvement on 
the ‘value of the undergraduate curriculum and teaching and learning’.4

Margaret Thornton, a Professor of Law at the Australian National University, has been 
forthright in her views that the Dawkins reforms have had an adverse effect on the development 
of universities:

The Dawkins reforms, which brought an end to the binary system in Australia in 1988, 
signalled the beginning of the end of the idea of the university as envisaged by Newman, and 
its replacement with the idea of the university as a business.5

This quote has to be seen within the context of understanding the reference to Newman:

Cardinal Newman was a former Oxford University man, who was instrumental in the founding 
of the University of Dublin around the time when the reform of the ancient universities of 
England was well under way. His published series of lectures, produced in 1852 and entitled, 
The idea of a University, set out eloquently the ideal of general education where a young man 
could develop civilised values and a philosophical mind through the study of the accumulated 
wisdom of the past. The university was the realisation of this ideal.6

With respect to law schools, Professor Thornton is even more scathing about the effect of 
the Dawkins Reforms:

Law Schools that have been able to retain at least a vestige of autonomous faculty status 
through the recent upheavals are better able to withstand the depredations than those schools 
which form merely a constituent element of a mega-faculty, commonly dominated by business 
or management.7

1 Dennis Pearce, Enid Campbell and Don Harding, Australian Law Schools: A Discipline Assessment for the 
Commonwealth Tertiary Education Commission (AGPS, 1987) – (‘Pearce Report’).

2 Higher Education Funding Act 1988 (Cth) <http://austlii.edu.au/au/legis/cth/consol_act/hefa1988221/>. Austrlii.
edu.au 2005-01-01. <http://www.austlii.edu.au/au/legis/cth/hefa1988221/>.

3 John Sharpham, ‘The Context for New Directions’ in John Sharpham and Grant Harman (eds), Australia’s Future 
Universities (University of New England Press, 1997) 23. 

4 Ibid 24.
5 Margaret Thornton, Privatising the Public University – The Case of Law (Routledge, 2012) 16.
6 Peter Coaldrake and Lawrence Stedman, On the Brink: Australia’s Universities Confronting Their Future  Peter Coaldrake and Lawrence Stedman, On the Brink: Australia’s Universities Confronting Their Future  Peter Coaldrake and Lawrence Stedman

(University of Queensland Press, 1998) 36−7.
7 Thornton, above n 5, 18.
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It is arguable that the Dawkins Reforms created an expansion of universities − and university 
law schools in particular − which realised the expectation of more students wishing to study law. 
However, the creation of more law schools during this period does not seem to have quenched 
the ongoing demand for more and more law student places in Australian universities.

II. CHARACTERISTICS OF THE THIRD WAVE LAW SCHOOLS?
How should the advent of so many new law schools in Australia after 1989 be understood? 
The challenge is to understand the educational context, and to consider whether they are a 
true reflection of the changes which have come about in legal education and legal scholarship 
during the period between 1989 and the present time.

In Australian Law Reform Commission Report No 89, the early part of this period has been 
described with regard to the ongoing development of legal education as:

Over the past decade or so, legal education in Australia has undergone a period of unprecedented 
growth and change. To some extent, this parallels the dynamic change in the profession − 
characterised by rapid growth; moves towards national admission and practice; globalisation; 
the end of traditional statutory monopolies; the application of competition policy and 
competitive pressures; the rise of corporate ‘mega firms’; the emergence of multi-disciplinary 
partnerships; increasing calls for public accountability; more demanding clients; and the 
influence of new information and communication technologies – but many of the changes in 
legal education have been driven by other factors.8

Later in the Report there is a statement which might assist in explaining one of the reasons 
for the rapid expansion of law schools in Australia at this time:

Law faculties are attractive propositions for universities, bringing prestige, professional 
links and excellent students, at a modest cost compared with professional programs such as 
medicine, dentistry, veterinary science, architecture or engineering.9

When examining the expansion of legal education at this time it is helpful to identify the 
causes which may have brought about this change. Some assistance may be sought from a 
similar review which Michael Chesterman and David Weisbrot conducted with respect to law 
schools during an earlier period of Australian legal education (early 1960s to 1987).10 While not 
all the five reasons advanced by Chesterman and Weisbrot are relevant to the current review, 
they do serve as a helpful starting point.11

The changes identified by Chesterman and Weisbrot included, first, the increase in the 
number of tertiary institutions offering full undergraduate degrees in law. This increase, coupled 
with the fact that most of these new law schools were located in the capital cities, led to the 
virtual abolition of non-degree training courses provided by the profession.12 Second, there 
were changes in the degree program offered by new institutions. Third, there was a realisation 
that full-time law teaching had become a recognised academic career. Fourth, during the period 
under review many of the law schools experienced radical movements among the academic 
staff, sometimes also involving the law students.13 And finally there was the influence of the 
newly appointed standing law reform commissions and other law reform committees on the 
development of research opportunities within the law schools, as well as the scope for law 
school staff to take unpaid leave and undertake secondments with these law reform bodies.14

8 Australian Law Reform Commission, Managing Justice- A Review of the Federal Civil Justice system, Report No 
89 (2000) 117 [2.13]. 

9 Ibid 118 [2.15]. 
10 Michael Chesterman and David Weisbrot, ‘Legal Scholarship in Australia’ (1987) 50 Modern Law Review 709.
11 Ibid 714.
12 Ibid.
13 Ibid 715.
14 Ibid 716.
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A. Location
As a starting point there was a tendency for all of the earlier law schools to be located in the 
capital cities of each of the states and territories. However, this pattern was partly reversed by 
the Third Wave Universities, where the ratio of capital city universities to regional universities 
was 60 per cent to 40 per cent.

B. Themes Identifying Groups of New Law Schools
Apart from the differences in location, it is useful to consider whether there were other definitive 
reasons for the establishment of these new-wave law schools. Another point of difference can 
be seen in the identification of law schools formed in the traditional mode as compared with 
those which merely perform an adjunct or supplementary role as a law degree program or 
course developed from, or remaining attached to, another main subject school or faculty. This 
most often occurs in the business area.

C. Is it a Law School or Not? – CALD Standards for 
Australian Law Schools15

It could be argued that many of the new law schools established during the period under review 
would barely satisfy the requirements for a law school as defined by the Council of Australian 
Law Deans (CALD) in their Final Report, known as the ‘Coogee Sands’ Resolution. This was 
adopted unanimously at a CALD Meeting held at the Faculty of Law, University of New South 
Wales on 4 March 2008.16 The resolution embraced a set of standards for Australian law schools 
which incorporated such topics as a statement of mission and objectives with respect to the 
law school’s course of study leading to its recognised law degree.17 It included such matters 
as curriculum content and design, educational methods and course management. In addition, 
CALD would also include assessment methods and standards and the relationship between 
assessment and learning.18 The standards also refer to the law school having sufficient members 
of academic staff possessing an appropriate range of qualifications and experience to fulfil 
the mission of the law school and meet the requirements of the standards.19 There are also 
basic requirements with respect to the provision for a law library or law collection, together 
with an expectation relating to the law school having adequate resources and infrastructure, 
together with sufficient information and communication technology as well as course 
evaluation procedures.20 Also included in the standards is recognition of the need for the law 
school to foster a relationship between research and teaching,21 observe appropriate governance 
structures, and to possess appropriate administrative staff to support the implementation of the 
school’s educational program. Adoption of these standards also includes recognition of the 
need for the law school to interact with the legal profession. Finally, the law school would need 
to have procedures for regular reviews and updating of its structures and functions. It should 
be acknowledged that these standards were not meant to be mandatory for all Australian law 
schools but were to be regarded, in the words of the Resolution, as: ‘Preparing the ground for 
the possible use … for the purposes of accreditation,’ and as exhorting the Deans to: ‘Seek to 
more closely identify which standards are core or minimum standards and which standards are 
aspirational.’22

15 Council of Australian Law Deans, CALD, ‘ Standards for Australian Law Schools’ (Final Report, Prepared by 
Christopher Roper, with input from the CALD Standing Committee on Standards and Accreditation, March 
2008).

16 Passed unanimously, CALD Meeting 2008/1, University of New South Wales Faculty of Law, Sydney, Tuesday 4 
March 2008.

17 CALD Standards, above n 15, 62.
18 Ibid 65.
19 Ibid.
20 Ibid 67−9.
21 Ibid.
22 Ibid 120.
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D. The Differing Characteristics of the Third Wave Law Schools
The fact that even in 2008 the Australian law deans were reluctant to agree to any mandatory 
form of accreditation meant that no control was exercised over the introduction of further law 
degree programs and the establishment of new university law schools to administer them. This 
meant that all of the standards set out in the Coogee Sands Resolution remained aspirational, 
and at the time of the publication of this article no attempt has been made to enforce or even 
encourage the recognition of those which might be regarded as core or minimum standards.

It could be argued that the introduction of any new law program is subject to the approval 
of the appropriate state or territory admissions board, which exercises the judiciary’s control 
over the admission of lawyers in each jurisdiction. The establishment of the New South Wales 
Barristers Admission Board on 18 June 1848 by the Admissions Act 1848 (Imp) was the first 
recorded provision in Australia to regulate the admission of lawyers in New South Wales.23

However, such control is limited to approval of legal educational courses which a candidate 
for admission to practice is required to undertake apart from satisfying any requirements as to 
good fame and character. The admissions board is therefore only interested in the contents of 
the curriculum of the qualifying law degree, and not in the way the subject is taught or in any 
of the other topics covered by the CALD Standards.

It is relevant here to provide a short overview of the law schools established since the 
publication of the Pearce Report in 1989. Such a survey might assist in drawing conclusions 
about how the new schools might differ from earlier law schools, and about the reasons 
which led to their being established. The survey offered here is arranged by state or territory 
jurisdiction.

1. New South Wales
Within New South Wales, five of the six Third Wave law schools were established during the 
earlier part of the first decade covered in this review – 1990 to 1994. Every one of these law 
schools is led by a dean or head of school with the status of professor, who presides over a 
reasonably sized law school, in terms of staff and students.

The University of Wollongong is the oldest of the Third Wave law schools in the state. It 
was established in 1990 with the late Professor John Goldring as its Foundation Dean. He was 
succeeded in 1995 by Professor Helen Gamble, another highly respected law academic. The 
Wollongong law school has retained its independence as a Faculty of Law and is also one of a 
small number of law schools which still provides its own professional legal training program 
– practical legal training (PLT) for both its own and external law students.24

Another regional law school was founded as the University of Newcastle Law School in 
1992. Law studies had previously been taught in the Faculty of Business prior to the founding 
of the Law School, which is now part of an enlarged Faculty of Law and Business. The 
Foundation Dean was Professor Neil Rees, who held that position during the period 1991 to 
1999. The Newcastle law school was the first in the state to initiate a practical legal training 
program for its students. It also claims to be the only Australian law school to conduct its own 
legal practice: the University of Newcastle Legal Centre.25

There is a close affinity between the law schools at the University of New England
(Armidale) and Southern Cross University. Both were originally part of a network university 
formed in 1989 in accordance with the University of New England Act 1989 (NSW). This 
consisted of the former University of New England and the former Armidale College of Advanced 

23 An Act to regulate the admission in certain cases of Barrister of the Supreme Court of New South Wales Act 1848 
(11 Vic. No.57).

24 John Goldring, ‘The University of Wollongong’ in John Goldring, Charles Sampford and Ralph Simmonds (eds), 
New Foundations in Legal Education (Cavendish, 1998) 189−93.

25 CALD, University of Newcastle. Message from the Dean <http://www.cald.asn.au/slia/lawSchoolInfo.asp/
id=20>.
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Education, together incorporating the Northern Rivers College of Advanced Education and the 
Orange Agricultural College. As some commentators have stated:

Australia’s newest university, Southern Cross, is a product of a Dawkins amalgamation that 
didn’t work. A marriage of the rather staid University of New England up on the tablelands 
with the go-getting, low status CAEs down on the coast never looked like surviving.26

The outcome was that with the enactment of the University of New England Act 1993
(NSW) and the Southern Cross University Act 1993 (NSW), the University of New England 
was re-formed in 1993 with one campus at Armidale,27 and the new Southern Cross University 
was established in 1993 at campuses in Lismore and Coffs Harbour.28

The University of Western Sydney Law School was in its earlier days very much a 
hybrid law school. Although law had been taught within the three former federated members 
of the University of Western Sydney − Hawkesbury, Macarthur and Nepean − it was only 
in Macarthur and Nepean that law schools were established. The original UWS Law School 
was founded on the Parramatta Campus in 1993, while subsequently an additional, separate 
law school was established on the Campbelltown Campus in 1994. They remained separate 
until 1 January 2001, when the three former federated campus members of the university were 
amalgamated, and UWS became one multi-campus university; the two law schools merged into 
a single school within the College of Law and Business.29

The University of Notre Dame Law School (Sydney), established in 2006, came well 
over a decade later than any of the other Third Wave law schools in the state. The school 
has an interesting role with its partner law school, Notre Dame (Fremantle), and the Catholic 
University law school, located in Melbourne, in adopting: ‘An ethical and holistic approach to 
the service of law.’30 With the other Catholic law schools and Bond University Law School, 
Notre Dame (Sydney) forms part of a unique small group of Australian private university law 
schools.

2. Victoria
No doubt because of the early influence of the law schools at the University of Melbourne and 
Monash University, there appears to have been less frenetic desire in Victoria for an increase 
in university law schools.

La Trobe University Law School, established in 1992 on the university’s Melbourne 
campus, was therefore an interesting development in that it was building on a foundation of 
the University’s 20-year experience in legal studies education (originated as cross-disciplinary 
studies in 1972). La Trobe had been founded in 1967 as Victoria’s third university and had 
attempted to distinguish itself from its two traditional predecessor universities.

While La Trobe now offers traditional law programs very similar to those studied at other 
Australian law schools, it still claims: ‘A strong commitment to social justice, interdisciplinary 
enquiry, an international perspective and practical experience that links learning with legal 
practice.’31

Deakin University Law School was also established in 1992, although the university 
itself had been formed in 1974 as one of the outcomes of the recommendations of the Ramsay 
Committee in 1970.32 The university had expanded as a result of mergers with Warrnambool 

26 Dean Ashenden, Sandra Milligan and Rod Quin, Good Universities Guide to Management Education (Mandarin, 
1994) 103. 

27 History – University of New England <http://www.une.edu.au/about/une/history.php>.
28 Jim Jackson, ‘Building an Accessible Law School – The Early Years: 1990−1996’ (1997) 1 Southern Cross

University Law Review 228.
29 CALD, University of Western Sydney, Message from the Dean <http:www.cald.asn.au/slia/lawSchoollinfo.asp/

id=27>.
30 CALD, National College of Law of the University of Notre Dame Australia, Message from the Dean <http://www.

cald.asn.au/slia/Law School Deans Message. asp/id=21>.
31 La Trobe, Law, Courses and degrees <http://www.latrobe.edu.au/courses/law>.
32 CALD, Deakin Message from the Dean. <http://www.cald.asn.au/slia/LawSchoolDeansMessage.asp/ID=4>.
33 Ibid.
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Institute of Advanced Education in 1990 and Victoria College in 1991.33 The law school, 
which claims it was the first in Victoria to offer distance learning law degrees, is located on the 
Burwood and Geelong campuses of the University. It also operates within a virtual on-campus 
learning environment known as ‘Deakin Studies Online.’34 The Law School is responsible for 
the operation of a Centre for Rural Regional Law and Justice (CRRJL), which seeks both to: 
‘Enhance access to improved justice systems for rural and regional Australia’ and to ‘Determine 
and address issues impacting on the effective and equitable provision of justice system service 
to regional communities.’35

The creation of the Victoria University Law School is a story of dramatic changes in law 
teaching being brought about over an extremely short period. Prior to 2001 legal studies at 
the university had been offered through the Faculty of Business (Department of Legal and 
Executive Studies, or equivalent). In 1999 the law discipline at the university was reviewed 
by a panel chaired by Professor Richard Cullen of Monash University. The outcome of this 
review was that the Faculty of Business was renamed the Faculty of Business and Law, and the 
university appointed Professor Roman Tomasic (who had previously been the Head of Law at 
the Canberra College of Advanced Education) as its Foundation Professor of Law in 2000.36

In November 2000 the Council of Legal Education approved the university’s practice-based 
LLB program, and the first student cohort commenced their studies for the LLB degree at the 
University’s Footscray Park Campus in 2001.37 Also in 2001 there was the official launch of 
the Sir Zelman Cowen Centre for Continuing Legal Education.38 The Centre is housed in the 
old Public Records Office building on Queen Street in the Melbourne Central Business District. 
This meant that within a period of just two years the university had inaugurated a new law 
school with all the appropriate resources, on a prime site in the centre of Melbourne, within 
the close proximity of both the Federal Court and the Supreme Court of Victoria. In fact in 
this respect the law school was better placed for contacts with both the judiciary and the legal 
profession than any other of its more traditional predecessor Victorian law schools.

The ongoing saga of the establishment of a law school at the Royal Melbourne Institute 
of Technology University (RMIT) is a reflection of how persistence can achieve an outcome 
which had not been originally anticipated. The Council of Legal Education instigated a law 
course at the Institute of Technology purely as an emergency measure to alleviate the lack of 
law school facilities in Victoria in 1962, pending establishment of the Monash University Law 
School.39 This course operated until 1978, and 545 students completed the course. Despite 
the fact that the program came to an end in 1978, the RMIT Business Faculty maintained an 
impressive group of lawyers teaching law-related subjects. After a break of 29 years, in 2007 
RMIT introduced a Graduate Juris Doctor degree program leading to admission as a practising 
lawyer. This program was based within the RMIT Graduate School of Business and Law.40

The most recent law school to be established in Victoria was at the Australian Catholic 
University (ACU), instituted in Melbourne in March 2012 when the Foundation Dean, 
Professor Brian Fitzgerald, commenced his role. It was intended that the ACU Law School 
should be a dual-campus law school, with law degree teaching commencing at the Melbourne 
Campus in 2013 and in Sydney in 2014. Professor Fitzgerald has stated: ‘The core goals of 
ACU – commitment to human dignity and respect, social justice, ethical practice and public 
service – are what will make this a tremendous laboratory for legal education.’41

Like Notre Dame, the ACU Law School has emphasised its global connections with the 
premier United States law schools of Georgetown University in Washington and Fordham 
University in New York.

34 Ibid.
35 Richard Coverdale, ‘Director’s welcome’ (undated, Centre for Rural Regional Law and Justice).
36 Victoria University Annual Report 2000 (Victoria University Archives, VUS 40).
37 Ibid.
38 Ibid.
39 Peter Balmford, ‘The Foundation of the Monash Law School’ (1989) 10 Monash University Law Review 150. 
40 CALD, RMIT University, Message from the Dean 3/2/2011 <http://www.cald.asn.au/slia/lawSchoollnfo.asp/

id=31>.
41 Ibid.
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3. Queensland
The Bond University School of Law was the first law school to be established in 1989, 
following the Pearce Committee’s strictures against further law schools in Australia, although it 
had acknowledged that if another law school were needed, it should be located in Queensland.42

Professor Tony Tarr was the Foundation Dean. The school’s commencement was hardly 
promising. Eric Colvin, a foundation professor, has described how: ‘In May of 1989, the school 
welcomed its first students, 97 adventurous spirits who waded through the sea of mud engulfing 
a half-completed campus.’43

Because of its private status, it was not constrained by the bureaucracy encountered by 
law schools in the public universities, nor did it have the financial burden of cross-subsiding 
other subject disciplines.44 For this reason it was able to recruit a significant number of highly 
regarded law academics from other Australian law schools and overseas. Other advantages 
that Bond had over many other Australian law schools was that it could operate with weekly 
tutorials for small, interactive groups. It also taught three semester a year, which meant students 
were able to study more intensively, and it was one of the first law schools to introduce student 
evaluation of all subjects every semester.45

James Cook University Law School was established in 1989. Its first students were 
admitted in 1990 to an LLB program offered on both the Townsville and Cairns campuses of 
the University. The Foundation Dean of the Law School was Professor Ken Sutton. There is 
a fascinating insight as to the reason why James Cook University was permitted to host a law 
degree program. The explanation is contained in an article by Justice John Dowsett,46 who 
explains that while the university had been teaching law subjects for many years, there had 
been no suggestion that it would have an accredited law degree in the foreseeable future. But 
then:

Suddenly, at a monthly Judges’ meeting in Brisbane, we were asked to accredit a law degree 
course at James Cook. The folklore of the Supreme Court is that the Northern Judge, Sir 
George Kneipp, who was also the Chancellor of James Cook, had decided that it was time 
for a law degree to be taught in the north. He allegedly had gone ahead without reference to 
his colleagues on the Court, more importantly and audaciously, without the Commonwealth’s 
approval.Whether the story is true or not, I am sure it is substantially true, I have no doubt that 
George Kneipp had the courage, standing and foresight to have done just that.47

The law school now has approximately 450 students, mostly undergraduates, with an annual 
intake of 180 students each year.

The Griffith University Law School was founded in 1992. It was appropriate that a 
university named after the first Chief Justice of the High Court of Australia should eventually 
incorporate a law school. Griffith is one of the larger Australian law schools, with an annual 
intake of at least 400 undergraduate students. Charles Sampford, the Foundation Dean, tells of 
the way the University’s Law Education Advisory Committee decided three basic issues for the 
foundation of the Law school.48 These were that:

Law would be an independent faculty, unlike several new and existing law schools departments 
of other departments of other faculties. Secondly, law would receive a rich mix of funding. 
Finally, given Griffith’s strength in interdisciplinary work and in a number of disciplines that 
were of importance to law (public policy, environmental studies, Asian studies and international 
business), the university should make a feature of this and concentrate on combined degrees 
with those areas.49

42 Pearce Report, above n 1.
43 Eric Colvin, ‘Bond Law School: Reflection on the First Ten Years’ (1999) 10 Bond Law Review 1.
44 Ibid 163.
45 Ibid 163−4.
46 Justice John Dowsett, ‘The Law and the Legal Profession – Expectations and Reality’ (2004) 11 James Cook Law 

Review 4.
47 Ibid 5.
48 Charles Samford, ‘Starting a Law School from Scratch: The Griffith Experience’ in Goldring, Sampford and 

Simmonds, above n 24, 182.
49 Ibid.
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The University of Southern Queensland Law School owes its establishment in 2005 and 
the development of its law programs to the enthusiasm and energy of Professor Rosalind Mason, 
who commenced teaching in the Department of Law in Toowoomba as a lecturer in 1988. Since 
the accreditation of its law programs by the Legal Practitioners Board of Queensland in 2005, the 
law school has offered both the LLB and the JD qualification under the current Head of School, 
Professor Mike Robertson.50 The school is making use of its expertise in distance education in 
offering all law programs, internally and online, for students enrolled externally.51

The penultimate law school to be located in Queensland was the University of Central
Queensland Law School, launched in 201l by the Honourable Michael Kirby, a former Justice 
of the High Court of Australia. The LLB and JD programs of this law school are unique in 
Australia in that from the very beginning of the law school they have been taught wholly 
online.52 In endorsing this method of learning, Kirby was of the view that offering the program 
wholly online offered the following challenges: ‘1) Upholding participation, 2) Student 
feedback, 3) [Need for] Mentors and chat rooms, 4) Equity and outreach, 5) Staff selection and 
development, 6) Library resources, 7) [Problems of] Physical interaction, 8) Student health and 
wellbeing, 9) Overseas outreach.’53

The latest law school established in Queensland is the University of the Sunshine Coast 
Law School, which is initially to be integrated into that University’s Faculty of Arts and Business. 
In November 2012 the University advertised for applications for the position of the Inaugural 
Professor of Law,54 and breaking with convention made a joint professorial appointment to a 
husband and wife team, Professors Neil and Anne Rees, who had both served at some time as 
Deans of the University of Newcastle Law School.55

4. Western Australia
Western Australia was one of the last states to possess a law school, the University of Western 
Australia being established in 1927. This continued as the sole law school in the state until the 
founding of the Murdoch University Law School in 1990. As in other Australian states, the 
impetus for the creation of an additional Western Australian law school was an undersupply 
of graduate lawyers in the state. Again the development of this law school was influenced by 
the appointment of an outstanding candidate as Dean when Ralph Simmonds was appointed as 
Foundation Professor in 1990, and subsequently as Dean in 1991.56

Professor Simmonds expressed one of the major aims of the new law school as being:

To formulate a program of study that meets the requirements of the governing bodies of the 
West Australian legal profession for recognition for admission to articles of clerkship. But we 
will also offer the scope of earning two degrees through a carefully structured program of joint 
study of law and another major discipline.57

While he continued as Dean of the Law School, Professor Simmonds was appointed as 
a Commissioner of the Western Australian Law Reform Commission from 1996 to 2004, 
becoming its Chairman in 2001. In 2004 he was appointed as a Justice of the Supreme Court 
of Western Australia, one of the few law academics in Australia to achieve promotion to the 
judiciary.58

50 Mike Robertson, ‘Welcome to Law at USQ’ (University of Southern Queensland, 5/12/2013) <http://www.usq.
edu.au/business-law/schools/law>.

51 Ibid.
52 Hon Michael Kirby, ‘Online Legal Education: the New CQU Law Degree’ (Speech delivered at the Launch of 

Online Legal Education: The New CQU Law Degree, the University of Central Queensland, 9 May 2011).
53 Ibid 13−19.
54 Advertisement – Inaugural Professor of Law – University of the Sunshine Coast <http://www.usc.edu.au/

university/jobs-at-usc/inaug-prof-law.htm>. 
55 University of the Sunshine Coast, ‘University appoints Professors of Law’ (Media Release, undated) 4 <www.usw.

edu.au>. 
56 Philip Evans and Gabriel Moens (eds), Murdoch Law School: The Search for Excellence (Murdoch University, 

2010) 8.
57 Ibid.
58 Ibid 2.
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However, with a comparatively small break between November 2003 and September 2005, 
when it was served by two interim deans, Murdoch was fortunate to appoint another long-term 
Dean, Professor Gabriel Moens, who served from 2005 until 2012.59

There was a break of seven years before the foundation of another law school in Western 
Australia, when the University of Notre Dame Australia Law School was established in 1997, 
at Fremantle. A private university, Notre Dame Australia has strong collegial links with the 
American University of Notre Dame located in Notre Dame, Indiana. Its Foundation Dean, 
Professor Gregg Craven, became the Vice-Chancellor the Australian Catholic University 
(ACU) in 2008. One of his successors as Dean of the Law School, Professor Celia Hammond, 
became the third Vice-Chancellor of the University of Notre Dame, also in 2008.

Edith Cowan University Law School followed in 2005. The Foundation Head of School 
was Professor Paul Moyle, who was previously an academic at the University of Western 
Australia Law Faculty. Professor Moyle had a particular interest in the sociology of law, having 
published two texts relating to the conduct and management of prisons.60 He was therefore 
an ideal choice for a law school that was going to focus on law and justice studies. Professor 
Moyle also took an interest in legal education, being for some time the convenor of the Legal 
Interest Group of the Australasian Law Teachers Association and also for the period 2005−07 
the Chair of the Association.61 This tradition of Law and Social Legal Studies is still carried on 
at the university; the most recent appointment as Head of School, in August 2012, was Professor 
Anne Wallace, who held previous appointments as Deputy Director of the Australasian Institute 
of Judicial Administration (AIJA) and as a Principal Solicitor for the Australian Government 
Solicitor.

Western Australia’s latest law school, established in 2012, is Curtin University Law 
School. The university was able to appoint Professor Paul Fairall as its Foundation Dean of 
Law. Professor Fairall is regarded as one of Australia’s most experienced and longest serving 
law deans. Previously he had completed a five-year term as Foundation Dean of Law at the 
University of South Australia, prior to which he had been the Dean of Law at the University 
of Adelaide and James Cook University. He had also served as Chair of CALD from 2001 to 
2002.62

His previous experience, and the fact that Curtin University had had a large contingent of 
law academics already teaching business and tax law, enabled the law school to make an early 
start on developing a law degree, which was quickly approved by the Legal Practice Board of 
Western Australia.63 This early accreditation of the law degree enabled the school to enrol 120 
students in the first semester in 2013.64

5. South Australia
The University of Adelaide remained the pre-eminent and only University law school in 
South Australia until the establishment of the Flinders University Law School in 1992. The 
Foundation Dean was Professor Rebecca Bailey-Harris, who had been a senior lecturer and 
Dean of the Faculty of Law at the University of Adelaide prior to taking up the appointment at 
Flinders in 1991.65 Bailey-Harris was followed as Dean by Professor Andrew Stewart, formerly 
of the University of Sydney Law School, who served in this position from 1994 to 1997. In 
1997 he was replaced by Associate Professor Tony Moore, who was first Dean until 2000, and 
then remained at the Law School until his retirement as a full-time academic in September 
2004.

59 Ibid 10.
60 Graeme Coss and Anne Duffield (eds) Australasian Law Teachers Association, Directory of Members (LBC 

Information Services and the Australasian Law Teachers Association, 2003).
61 ALTA List of Former Chairpersons (2012) <http://alta.edu.au/resources/PDFs/ALTA%20Officers/Former%20Cha

irpersons%20of%ALTA%20(Updated%20April%202012).pdf>.
62 Curtin University: Curtin News, Proposed new law degree for Curtin University (15 March 2012) <http://news.

curtin.edu.au/media-releases/proposed-new-law-degree-for-curtin-university>.
63 Curtin University: Curtin News, Curtin law degree approved (17 September 2012) <http://news.curtin.edu.au/Curtin law degree approved (17 September 2012) <http://news.curtin.edu.au/Curtin law degree approved

media-release/curtin-law-degree-approved/>.
64 Ibid. 
65 Anthony Moore, ‘Tribute to Rebecca Bailey-Harris’ (1995−1997) 1 Flinders Journal of Law Reform 1. 
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As in other states, the Flinders Law School was established to help meet an overwhelming 
demand for university places in law which could not continue to be satisfied by the University 
of Adelaide. The Flinders Law School has been an innovative law school in that apart from its 
Bachelor of Laws degree in 1999 it introduced a Bachelor of Law and Legal Practice Degree 
whose graduates were able to meet all the requirements for admission to practice as part of their 
undergraduate law degree. This came about because of an agreement between the Law School 
and the Law Society of South Australia, whereby Flinders law students undertook a subject 
taught by the Law Society.66

South Australia remained a two-law school state until the establishment of the University 
of South Australia Law School in 2007. There was an unusually long delay in establishing 
the law school, as the university itself had been established in 1991; since that time there 
had been a strong critical mass of law academics in the Department of Business. The moving 
force in the development of the law school was Professor Paul Fairall, who later occupied the 
same role in the establishment of the Curtin Law School. Although the LLB program is taught 
over four years it is possible for students to complete it within three. Students were also given 
the opportunity to commence their studies in each of the three university terms, starting in 
February, June or September. On a similar basis to that at Flinders University Law School, there 
was provision for students to gain admission to the Law Society of South Australia’s Graduate 
Diploma of Legal Practice in the last year of their undergraduate studies, enabling them to be 
admitted to practice as soon as they had graduated with their law degree.67 On his departure to 
Curtin University at the end of 2011, Professor Fairall was replaced in March 2012 as Dean by 
Professor Roman Tomasic, another experience law academic who served as Dean only until 
November 2012, although he has remained at the law school as a Professor of Law.68

6. Northern Territory
Because of the size of its population (219,880) it is not surprising that the Northern Territory 
only has one university, Charles Darwin University. Previously known as the Northern 
Territory University, it was founded in 1989 − by yet another merger instigated by the Federal 
Minister of Education at that time, John Dawkins − of the Darwin Institute of Technology 
and the University College of Northern Territory. However, a further merger took place in 
August 2003 when, as a result of an initiative of the interim Vice-Chancellor of the University, 
Professor Ken McKinnon, the Northern Territory Legislative Assembly enacted the Charles 
Darwin University Bill, which merged the University with the Alice Springs’ Centralian College 
to form the Charles Darwin University. It came into operation from 1 January 2004.69

In 1990 Ned Aughterson was appointed as the Foundation Professor of Law, becoming 
Foundation Dean in 1992 on the establishment of a separate Faculty of Law.70 He continued 
in this role until 1996, when his position as Dean was replaced by Professor Jenny Blockland, 
who had taken up a position as a lecturer in law at the faculty in 1990. Jenny Blockland left the 
faculty in 1998 to follow a distinguished career within the Northern Territory as Magistrate in 
2002, Chief Magistrate in 2006 and as a Justice of the Supreme Court in 2010.71

In 1998, law had reverted to the status of a ‘law school’ within a newly formed School of 
Law, Business and Arts, subsequently again changing its status in 2003 to that of ‘law discipline’ 
within the School of Law and Business. Ned Aughterson retained his position as professor at 
the Law School, either on a full-time or part-time basis.72 It was during his tenure as Head of 

66 Flinders University Law School Information Sheet <http://www.flinders.edu.auj/law/fls/fls_home.cfm/>.
67 Studying Law in Australia – A guide to Australia’s law schools – CALD/University of South Australia – Message 

from the Dean <http://www.cald.asn.au/slia/LawSchoolDeansMessage.asp/ID=30/>.
68 Roman Tomasic, ‘Staff-Profile Roman Tomasic (2012) Edition Two ALTA Newsletter 18.
69 Austin Asche, ‘Law’s Illustrious Past, Bright Future’, (2006 Charles Darwin University School of Law 20th

Anniversary) 26.
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71 Transcript of Proceedings, Ceremonial Sitting to Welcome The Honourable Justice Jenny May Blokland,Blokland,Blokland Supreme 

Court of the Northern Territory, Hon. Chief Justice B R Martin, 9 April 2010.
72 Austin Asche, above n 73.
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the Law Discipline that he presided over the Australasian Law Teachers Conference which was 
held at the University in 2004.

7. Australian Capital Territory
The University of Canberra School of Law had its origins in the Canberra College of Advanced 
Education, established in 1965. It became the University of Canberra under the sponsorship of 
Monash University in 1990. The Law School was established in 1993.73 In 2008 it introduced a 
Justice Studies program, which prepares students for careers in the justice sector.74 The course 
incorporates justice policy and administration, court and tribunal management, law enforcement 
and corrections. Roman Tomasic became Head of the Law Discipline at the Canberra College 
of Advanced Education in 1985. He was appointed the Foundation Professor of Law in 1989 
and was instrumental in the development of the new law school, serving as inaugural Head of 
School. He was also elected as the Chair of the University Academic Board. There is no doubt 
that Professor Tomasic played a major role in the development of both the university and the 
school of law during his fifteen years at Canberra.

III. HAVE THIRD WAVE LAW SCHOOLS ENHANCED OR HOR HOR INDERED THE
DEVELOPMENT OF AUSTRALIAN LEGAL EDUCATION?

The ever-increasing number of law schools in Australia will eventually come to an end; of the 
public universities there are now only three − Charles Sturt University, the former University 
of Ballarat (styled Federation University since its amalgamation with the Gippsland campus 
of Monash University in 2013) and Swinburne University of Technology − which do not now 
support a law school. However, there is no reason to believe that at some time in the future 
these three remaining tertiary institution will not also adopt a law degree program within their 
undergraduate or postgraduate course offerings.

It is, however, still difficult to ascertain any particular reason for this major extension of law 
programs and their supporting law schools, divisions or units in Australia since 1989, the so 
called ‘Third Wave’ law schools. The most recent attempt to discover themes or trends which 
distinguished this group of law schools was made in a text published in 1998 and edited by John 
Goldring, Charles Sampford and Ralph Simmonds.75 The most helpful chapter is titled Growth, 
Diversity and Accountability;76 the author, Ralph Simmonds, places the newer, ‘Third Wave’ 
law schools within the context of Australian law schools generally. Until 1997 most of the 
‘Third Wave’ law schools could be numbered among a grouping of small (100 to 299 students) small (100 to 299 students) small
or medium (300 to 599) sized institutions, as compared with the three larger groups: larger (600 larger (600 larger
to 999), large (1000 to 1499) and very large (1500 to 2000).77 It could be accepted that this trend 
in size has been followed by the subsequent law schools. Examination of the profiles of these 
newer law schools would indicate that most of them have built on their existing infrastructure 
of law academics already employed by the host university, usually in departments of business 
or, to a lesser extent, social science or arts − departments which have more easily converted to 
teaching law degree programs. The existence of these law academics in situ has encouraged the 
development of joint degree or combined degree programs, usually, but not always, involving 
combined or joint LLB and Bachelor of Business degrees. It would also appear that because of 
the background of a more generalist approach already existing among current law academics 
transferred to the new law schools, there has been a greater tendency to adopt law-related 
programs such a ‘Justice’ or ‘Law and Society Studies’ in addition to the more traditional law 
degrees.

73 CALD, University of Canberra Law School, Message from the Dean <http://www.cald.asn.au/slia/lawSchoolInfo.
asp/id=16>.

74 Ibid.
75 Goldring, Sampford and Simmonds, above n 24.
76 Ralph Simmons, ‘Growth, Diversity and Accountability’ in Goldring, Sampford and Simmons, above n 24, 55.
77 Ibid 59.
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Ralph Simmons was also of the view that there was a greater emphasis on innovation with 
respect to teaching and assessment strategies in the ‘Third Wave’ law schools than had occurred 
in the earlier law schools.78

However, it would be fair to support the view that such innovations and those which have 
followed, particularly as a result of technical advancements in teaching techniques, would now 
have been adopted by most, if not all, Australian law schools. Certainly the evidence can be 
accepted on the basis of the papers given at the Annual Conferences of the Australasian Law 
Schools or contained in such journals as the Australian Law Education Review or the Legal 
Education Digest.

One of the major arguments advanced by tertiary institutions wishing to introduce 
law programs is that they are relatively cheap to teach and therefore, for federally funded 
universities, there is an opportunity for law programs to cross-subsidise other areas within the 
university. While such an argument would have been true in the past − particularly with regard 
to the more traditional universities, other than the University of New South Wales Law Faculty 
− there has been a change of attitude towards such a policy, much of it brought about by the law 
students themselves. One aspect of this has been the increasing proportion of students studying 
law who already have a prior degree, this being a basic requirement of anyone enrolling in a 
JD program. These students will already have been funded on a HECS basis and therefore will 
need to be self-funded, usually by obtaining a government (fee-help) loan. This means they 
will have a greater interest in obtaining value for money and ensuring that their law programs 
are appropriately resourced, and that their teaching is effectively assessed and monitored. 
Another leading commentator on Australian legal education, Michael Chesterman, made some 
informative comments in The New Law Schools: What’s New in Them?79 Making allowances 
for the fact that the article was published in 1998, it is still pertinent with regard to law schools 
established during the period 1989−87 and after that date. Chesterman was of the view that:

During the 1990s, each of the new law schools, on or after their conception or birth, has had 
to determine its individual niche … this has been done in a climate which has been hostile in 
one respect but in at least one other way has been relatively climate has been hostile in so far 
as the new law schools have been told regularly and forcefully by practitioners, politicians and 
sundry other pundits – relying mostly on crude comparisons between current numbers of law 
students (most of them part-time) and practising lawyers (most of them full-time) in Australia 
– that the last thing that this country needs right now is more law schools. The favourable 
factor is that the existing law schools, channelling much of their educational growth during 
the 1980s and the early 1990s in the directions which I have mentioned, left many gaps in 
legal education which could be best filled by new players in the field. A brief survey of the 
new schools paying attention to w schools their public aspirations rather than their specific 
achievements … shows that they did indeed try and fill these gaps.80

The preoccupation of the earlier law schools identified by Chesterman was the expansion 
of the LLB programs within city conurbations in a way that would make graduates attractive to 
the predominantly business-orientated major law firms, and the development of postgraduate 
degrees for the same reason.81 The achievement of the ‘Third Wave’ law schools was, in his 
view, their emphasis on practical skills training and practical experience, integration of law 
with other disciplines, distance learning and initiatives.82

78 Ibid 63.
79 Michael Chesterman, ‘The New Law Schools: What’s New in Them?’ in Goldring, Sampford and Simmonds, 

above n 24, 204.
80 Ibid 205.
81 Ibid 204.
82 Ibid 205−6.
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PROPERTY LAW TEACHERS: GATEKEEPERS TO A 
BROADER LEGAL UNDERSTANDING THROUGH THE RICH 

TAPESTRY OF PROPERTY LAW

PENNY CARRUTHERS* AND NATALIE SKEAD**

I. INTRODUCTION

IN 1991 TWO EDITORS OF THE University of Michigan Journal of Law Reform commented that ‘the 
influence of law professors extends well beyond the classroom. Law professors are both the 
gatekeepers and molders of the profession’.1 Likewise, Lyman Johnson, of the University of St 
Thomas in Minneapolis, has commented that if ‘Law school is the “gate” through which students 
must pass if they wish to become lawyers’ then it follows that law teachers ‘are “gatekeepers” 
into the profession’.2 It would seem, therefore, that as law teachers we accept the responsibility 
for being the intellectual gatekeepers to the legal profession. However, hand-in-hand with that 
responsibility comes the exciting opportunity that we, through our teaching, have the capacity 
to determine not only ‘the way in which our students understand the law’ but also, if not more 
importantly ‘what it is to be a lawyer’.3 This opportunity invites us to reflect upon how we, 
through our teaching, are able to shape how students ‘conceive of the intellectual and ethical 
parameters of the law’ and signal to students ‘what is important in learning about the law’.4

The purpose of this paper is to reflect on the ways in which Australian property law teachers 
can fulfil their responsibility as gatekeepers to the legal profession in their teaching of property 
law. The authors identify the opportunities open to property law teachers: first, to facilitate the 
development of the crucial skills and attributes our students will require if they are to make a 
meaningful and effective contribution to the legal profession; and second, to help forge our 
students’ broader understanding of the social, ethical and normative role of law, lawyers and 
legal practice. This paper is not intended to be an exhaustive treatment of all areas of property 
law where property law teachers may take on the role of ‘molders of the profession’. Rather, 
the paper seeks to provide food for thought as to how various skills and broader understandings 
may be embedded in the property law curriculum.

 * Assistant Professor, Faculty of Law, University of Western Australia.
** Associate Professor, Faculty of Law, University of Western Australia.
 1 Robert J Borthwick and Jordan R Schau, ‘Gatekeepers of the profession: An empirical profile of the nation’s law 

professors’ (1991) 25 (1) University of Michigan Journal of Law Reform 191, 193.
 2 Lyman Johnson, ‘Corporate law professors as gatekeepers’ (2009) 6 (2) University of St Thomas Law Journal 447, University of St Thomas Law Journal 447, University of St Thomas Law Journal

447.
 3 See the 2013 ALTA Conference theme available at <http://www.alta.edu.au/2013-conference.aspx>.
 4 See the 2013 ALTA Conference theme available at <http://www.alta.edu.au/2013-conference.aspx>.
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II. PROPERTY LAW TEACHERS AS GATEKEEPERS

In order for law graduates to be admitted to legal practice in Australia they must have completed 
the 11 prescribed academic areas known as the Priestly 11.5 One of the prescribed academic 
areas is property law, which requires a lengthy list of topics to be covered:

[t]he topics should provide knowledge of the nature and type of various proprietary interests in 
chattels and land, and their creation and relative enforceability at law and in equity. Statutory 
schemes of registration for both general law land and Torrens land should be included. A 
variety of other topics might be included, e.g., fixtures, concurrent interests and more detailed 
treatment of such matters as sale of land, leases, mortgages, easements, restrictive covenants, 
etc.6

Despite the vast body of black letter law to be covered in a property law unit, Kevin Gray 
has noted:

The teaching of property law implants tremendously structural features in the mind of the 
student, and here can be included rigour of thought and analysis, the capacity for abstract 
manipulation of complex ideas, and some sense of the workability of entire bodies of statutory 
machinery … Indeed, most of the classic dilemmas of private law are here – all human life is 
here, if we only choose to look.7

The many opportunities for the learning of generic, academic and professional skills in 
property law require property law teachers to shift their focus from ‘what’ substantive content 
may be covered in a property law unit to ‘how’ that content may be covered. The substantive 
content in the typical Australian property law curriculum8 lends itself to the development of, 
for example, critical thinking and statutory interpretation skills.9 It is our responsibility as 
gatekeepers to make the most of these opportunities for skills development. Some suggestions 
for how this may be achieved are given below. 

In addition to skills, however, the property law landscape provides rich and fertile ground 
in which to plant the seeds from which broader intellectual, social and ethical understandings 
of law can grow. These broader understandings include ethical practice, recognition and 
understanding of human rights law, the normative role of law and the importance of the 
continued and continuous refinement and reform of law. All these seeds may be sown through 
what we, as property law teachers, ‘discuss and highlight and – equally powerfully – by what 
we do not discuss and thereby ignore’10 in our classes. 

A. Critical Thinking 
Many of the areas covered in an Australian property law unit lend themselves to critical thinking 
and analysis. A recent survey of property law teachers11 confirmed that the Torrens system and 
the related concept of indefeasibility of title is an important component of the property law 
unit in a professional law course. While a study of the Torrens system necessitates a focus on 
a plethora of statutory provisions and common law and equitable doctrines, it also provides an 

 5 The Priestley 11 academic areas are set out in the Law Admissions Consultative Committee (LACC) Uniform 
Admission Rules 2008, Schedule 1, see <http://www1.lawcouncil.asn.au/LACC/images/pdfs/212390818_1_
LACCUniformAdmissionRules2008.pdf>.

 6 Law Admissions Consultative Committee Uniform Admission Rules 2008, above n 5.
 7 K Gray, ‘The Teaching of Property Law’, in Peter Birks (ed), Examining the Law Syllabus: The Core (Oxford 

University Press, 1992) 15.
 8 For a detailed discussion on the substantive content covered in property law units across 16 Australian law schools 

see Penny Carruthers, Natalie Skead and Kate Galloway, ‘Teaching property law in Australia in the twenty-first 
century: What we do now, what should we do in the future?’ (2012) Australian Property Law Journal 57.

 9 For a discussion on the range of skills teaching that can be incorporated into the teaching of property law see Penny 
Carruthers, Natalie Skead and Kate Galloway, ‘Teaching, Skills and Outcomes in Australian Property Law Units: 
A Survey of Current Approaches’ (2012) 12 (2) Queensland University of Technology Law and Justice Journal
66.

10 Johnson, above n 2, 448.
11 See Carruthers, Skead and Galloway, above n 8.
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opportunity for a critical evaluation of the system as a whole, as well as a number of specific 
aspects of the system.

1. The Torrens System: Macro-level Treatment
Prior to the adoption of the Torrens system, the process of conveying and dealing with interests 
in land was cumbersome, lengthy, time-consuming and, due to the complex nature of the old 
conveyancing documents, required the engagement of specialist conveyancing lawyers who 
were skilled at reading and interpreting the old documents. However, even after this laborious 
task had been completed, persons dealing with land could not be assured of receiving a secure 
title due to the possibility that documents had been accidentally or deliberately removed from 
the chain of title, or for other reasons. This insecurity stemmed from what Sir Robert Torrens 
described as ‘the dependent nature of titles’.12

The Torrens system streamlined and simplified the conveyancing process and in so doing 
introduced a quick, inexpensive and publicly accessible system.13 Furthermore, by assuring the 
title of a non-fraudulent registered proprietor through the concept of immediate indefeasibility,14

the Torrens system created the certainty and security of title required of a system of conveyancing 
and registration.15 However, in providing this security and certainty, the Torrens system has the 
potential to operate harshly on innocent people. In particular, granting an indefeasible title to a 
current registered proprietor may result in loss of title to the former registered proprietor.16

The potentially harsh operation of the Torrens system is illustrated by the experience 
of Mr Mildenhall in Western Australia. According to media reports, Mildenhall was the 
registered proprietor of an investment property that was managed by real estate agents. In 
2010, international scammers impersonating Mildenhall instructed the real estate agents to sell 
the property. Acting on these instructions the agents sold the property to an innocent third 
party purchaser. The purchaser became the registered proprietor of the property; the purchase 
price of $485,000 was paid over to the scammers17 and the purchaser obtained an indefeasible 
title pursuant to the indefeasibility provisions in the Transfer of Land Act 1893 (WA) 18 (‘TLA
WA’).

The first proponents of the Torrens system recognised this potential for loss. From the 
introduction of the very first Torrens statute in South Australia in 1858,19 provisions were 
included in the statutory schemes of each Australian jurisdiction to enable a person sustaining 
loss through the operation of the system to obtain compensation from an assurance fund.20

While it is not known whether Mildenhall sought or was awarded compensation under the 

12 Torrens, The South Australian System of Conveyancing by Registration of Title (1859), quoted in Whalan, The 
Torrens System in Australia (Law Book Co, 1982) 14.

13 Theodore Ruoff, An Englishman looks at the Torrens System (LawBook Co, 1957), 16; Timothy Stutt, ‘Transition 
to Torrens: the six-fold path to the ideal land administration system?’ (2008) APLJ 115.APLJ 115.APLJ

14 This concept of indefeasibility is enshrined in the core indefeasibility provisions of the Torrens statutes. The most 
significant is the ‘paramountcy’ provision: s 58 Land Titles Act 1925 (ACT); s 42(1) Land Titles Act 1925 (ACT); s 42(1) Land Titles Act Real Property Act 1900 
(NSW); s 188 Land Title Act 2000 (NT); s 184 Land Title Act 2000 (NT); s 184 Land Title Act Land Title Act 1994 (Qld); s 69 Real Property Act 1886 (SA); s 40 
Land Titles Act 1980 (Tas); s 42(1) Land Titles Act 1980 (Tas); s 42(1) Land Titles Act Transfer of Land Act 1958 (Vic); s 68Transfer of Land Act 1958 (Vic); s 68Transfer of Land Act  Transfer of Land Act 1893 (WA).

15 Stutt, above n 13.
16 In this way the Torrens system has preferred ‘dynamic security’, or security of transaction, over static security. See 

Pamela O’Connor, ‘Deferred and Immediate Indefeasibility: Bijural Ambiguity in Registered Land Title Systems’ 
(2009) 13 Edinburgh Law Rrview 194, 198. 

17 See, for example, <http://www.abc.net.au/news/2010-09-21/house-scam-victim-can-seek-compensation/ 
2269164>; <https://sslcam.news.com.au/cam/authorise?channel=pc&url=http%3a%2f%2fwww.perthnow.com.
au%2fnews%2fwestern-australia%2fscammers-con-real-estate-agent-into-selling-house%2fstory-e6frg13u-
1225918470678> 13 September 2014; <http://www.watoday.com.au/wa-news/agency-investigated-after-home-
sold-without-owners-knowledge-20120525-1z8vm.html>.

18 Sections 68, 134, 199, 202 Transfer of Land Act 1893 (WA).
19 Real Property Act 1858 (SA).
20 For a comprehensive discussion of the reasons for the inclusion of the compensation scheme, see, Carmel McDonald 

et al, Real Property Law in Queensland (Thomson Reuters 3Real Property Law in Queensland (Thomson Reuters 3Real Property Law in Queensland rd ed, 2010), [12.50]. See also R A Woodman and P J rd ed, 2010), [12.50]. See also R A Woodman and P J rd

Grimes, Baalman on the Torrens System in New South Wales (Lawbook Co, 2Baalman on the Torrens System in New South Wales (Lawbook Co, 2Baalman on the Torrens System in New South Wales ( nd ed, 1974), 389; New South Wales, nd ed, 1974), 389; New South Wales, nd

Parliamentary Debates, Legislative Assembly, 3 May 2000, 5187 (Kimberley Yeadon, Minister for Information 
Technology); Challenger Managed Investments Ltd & Anor v Direct Money Corporation Pty Ltd & Ors (2003) 59 
NSWLR 452; [68]. 



JOURNAL OF THE AUSTRALASIAN LAW TEACHERS ASSOCIATION

170

TLA WA for his loss, it is the authors’ view that he would be entitled to compensation from 
the State under s 205 of the TLA WA.21 However, even if Mildenhall does receive monetary 
compensation, the reality is, that through no fault of his own, he has still lost the property. 
While monetary compensation may help ease the loss, it may not be adequate.22

Illustrating the operation of the Torrens system through the simple vehicle of the Mildenhall 
saga – a real case, involving a real person who lost his property as recently as 2010 – makes 
the potentially harsh impact of a statute that is well over 100 years old all the more real for 
students. Using the Mildenhall example provides a useful and meaningful platform for a 
critical evaluation of the Torrens system generally: yes it is simple, cheap and quick, but it 
may result in an entirely innocent person losing his or her property. Do the benefits outweigh 
the drawbacks? And, yes, a person may be entitled to compensation for his or her loss, but is 
monetary compensation an adequate substitute for the land itself?

2. The Torrens System: Micro-level Treatment
At micro-level, a property law teacher may encourage critical thinking and analysis in teaching 
the Torrens system by focusing on one of the more contentious cases in the area. One example 
that the authors focus on in their teaching of real property is Gosper v Mercantile Mutual Life 
Insurance Co Ltd v Gosper23Insurance Co Ltd v Gosper23Insurance Co Ltd v Gosper  (Gosper). Gosper deals with the so-called in personam exception 
to indefeasibility24 and is an excellent teaching case because of the policy-laden yet distinctly 
different reasoning of each of the three appeal judges. 

In Gosper, Mrs Gosper was the registered proprietor of land over which there was a 
registered mortgage in favour of the defendant. A variation of this mortgage, increasing the 
amount secured, had also been registered. Some years later Mrs Gosper’s husband forged Mrs 
Gosper’s signature to another variation of mortgage further increasing the amount secured by 
the mortgage. The defendant had no direct contact with Mrs Gosper in relation to this variation 
but was unaware of the forgery. The forged variation was registered. After Mr Gosper died, 
Mrs Gosper discovered the existence of the forged variation and sought a discharge of the 
mortgage on paying the amount that was secured by the initial mortgage and first variation. 
Despite the registration of the forged second variation and the fact that the defendant was a non-
fraudulent registered mortgagee, the majority of the New South Wales Court of Appeal found 
for Mrs Gosper on the grounds of the in personam exception.

Each Appeal judge delivered a separate judgment. The contrasting judgments of Kirby P 
in the majority and Meagher JA in dissent are of particular interest and provide an excellent 
opportunity for critical analysis in the property law classroom.25

In dismissing Mrs Gosper’s claim, Meagher JA emphasised that ‘the legal effect of 
registration of a forged mortgage on land held under the Torrens system is now well-settled’,26

and, following the judgment of Barwick CJ in Breskvar v Wall, that ‘ a registration which results 
from a void instrument is effective according to the terms of the registration’.27 According to 
Meagher JA, Mrs Gosper was not entitled to:

21 For a detailed discussion of the operation of the compensation provisions under the Transfer of Land Act 1893
(WA) see Penny Carruthers and Natalie Skead, ‘150 years on: The Torrens compensation provisions in the “last 
resort” jurisdictions’ (2011) 19 Australian Property Law Journal 174. 

22 The property may have been of particular sentimental value to Mildenhall, or it may have been part of Mildenhall’s 
retirement plans, neither of which is easily substituted by way of a money payment. 

23 (1991) 25 NSWLR 32.
24 For a detailed and critical discussion on the in personam exception and how it was applied in Mercantile Mutual 

Life Insurance Co Ltd v Gosper, (1991) 25 NSWLR 32, see Penny Carruthers ‘Taming the unruly in personam
exception: An examination of the in personam exception to indefeasibility of title’ (Paper presented at the 62nd

Annual ALTA Conference, University of Western Australia, Perth, September 2007).
25 Ibid, for a discussion on the decision of Mahoney JA in Mercantile Mutual Life Insurance Co Ltd v Gosper(1991) 

25 NSWLR 32,
26 Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper (1991) 25 NSWLR 32, 50.Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper (1991) 25 NSWLR 32, 50.Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper
27 Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper 1991) 25 NSWLR 32, 51 citing Barwick CJ in Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper 1991) 25 NSWLR 32, 51 citing Barwick CJ in Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper

Breskvar v Wall (1971) 126 CLR 376, 386.Breskvar v Wall (1971) 126 CLR 376, 386.Breskvar v Wall



PROPERTY LAW TEACHERS: GATEKEEPERS TO BROADER LROADER LROADER EGAL UNDERSTANDING

171

[A] right to discharge on tender of the amount contractually due but to have the discharge on 
tender of whatever amount is due by operation of law, and here what was due by operation of 
the relevant statute law was the amount specified in the registered instrument, void though it 
might be apart from the statute.28

Although, from Mrs Gosper’s perspective, the outcome of Meagher JA’s decision may seem 
harsh, it is a principled decision that reflects the purposes and operation of the Torrens system. 
As noted by Butt, ‘indefeasibility of title – at least, “immediate” indefeasibility of title – is a 
harsh doctrine. That is its whole point. Any other approach diminishes the effectiveness of 
registration and compels that very investigation into the history of transactions and titles that 
Sir Robert Torrens was at pains to abolish’.29

By stark contrast, rather than focusing on the effect of registration under the Torrens system 
and the principle of indefeasibility, Kirby P delivered a heavily policy-based judgment. In 
describing Mrs Gosper as ‘completely innocent’ and the defendant as ‘largely but not wholly 
innocent’,30 His Honour emphasised that those ‘who operate upon an assumption that a spouse 
or partner (usually male) can impose legal obligations upon another spouse or partner (usually 
female) without the clear, express authority of the other, do so at their peril.’31 Kirby P considered 
that the practical issue of where the loss should fall in this case was clear: ‘[c]ommonsense, or a 
sense of equity as between the parties, would suggest that it should not fall on [Mrs Gosper]’.32

In His Honour’s opinion to hold otherwise would be ‘an astonishing result’.33

It is not surprising then that Kirby P concluded that, despite the registration of the forged 
variation, Mrs Gosper had a personal equity to redeem the mortgage on paying only what was 
owing under the original mortgage and first variation. This decision has been criticised for 
‘[ignoring] the overarching effect of registration’34 of the forged variation and flies in the face 
of the concept of indefeasibility that is at the heart of the Torrens system.

The judgments of Kirby P and Meagher JA in Gosper provide property law students with a Gosper provide property law students with a Gosper
rare opportunity to explore the interface between principle and policy in a property law context. 
Which judgment is to be preferred? The judgment that adheres strictly to Torrens principles and 
thereby serves to reinforce the public confidence in a secure and certain registration system? 
Or the judgment that recognises and enforces the right of adult married women to own and deal 
with property independently of their husbands and denies the legitimacy of the archaic attitude 
of married men to regard their wives ‘as a mere extension of [their] property and financial 
interests’?35

B. Statutory Interpretation
In recent years there has been an increased focus on the importance of statutory interpretation 
as a fundamental skill expected of law graduates. In 2003 Justice Kirby emphasised the 
importance of this skill in the practice of law, stating that ‘the construction of statutes is now, 
probably, the single most important aspect of legal and judicial work’.36 Chief Justice French 
has also commented on the critical importance of introducing students to the principles and 
techniques of statutory interpretation.37 The desirability of explicitly incorporating the teaching 

28 Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper (1991) 25 NSWLR 32, 52.Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper (1991) 25 NSWLR 32, 52.Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper
29 Peter Butt ‘Indefeasibility and sleights of hand’ (1992) 66 ALJ 596.ALJ 596.ALJ
30 Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper (1991) 25 NSWLR 32, 35.Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper (1991) 25 NSWLR 32, 35.Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper
31 Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper (1991) 25 NSWLR 32, 36.Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper (1991) 25 NSWLR 32, 36.Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper
32 Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper (1991) 25 NSWLR 32, 35.Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper (1991) 25 NSWLR 32, 35.Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper
33 Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper (1991) 25 NSWLR 32, 36.Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper (1991) 25 NSWLR 32, 36.Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper
34 Butt, above n 29.
35 Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper (1991) 25 NSWLR 32, 35.
36 Justice Michael Kirby ‘Towards a Grand Theory of Interpretation: The Case of Statutes and Contracts’ (2003) 24 

(2) Statute Law Review, 95−6.
37 Chief Justice Robert French Legal Education in Australia – A Never Ending Story (Paper presented at the 

2011 Australasian Law Teachers’ Association Conference, Brisbane, Australia). <http://www.hcourt.gov.au/
publications/speeches/current/speeches-bychief-justice-french-ac?print=1&tmpl=component>, cited in Catherine 
Brown, Judith McNamara and Cheryl Treloar, ‘Australian Learning and Teaching Council, Good Practice Guide 
(Bachelor of Laws), Statutory Interpretation’, 2011, 2.
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of statutory interpretation into a professional law degree is highlighted in the Law Admissions 
Consultative Committee’s Statement of Statutory Interpretation published in February 2010.38

Despite the acknowledged importance of statutory interpretation very few law schools offer 
a stand-alone statutory interpretation unit. For the most part, they seek to embed the teaching of 
statutory interpretation across the core teaching programme of a professional law course. 

Property law, and real property law in particular, is statute-based. It follows that, in 
teaching and learning property law, teachers and students are necessarily engaging in statutory 
interpretation, although this is not always explicit. It is the authors’ view, therefore, that a 
property law unit is an ideal repository for the more explicit development of students’ statutory 
interpretation skills. Much of the content in real property law units in Australia focuses on the 
interpretation and application of the relevant jurisdictional Torrens statutes.39 These statutes 
are generally very old, complex and difficult to fathom. With careful guidance and instruction 
on the relevant rules of statutory interpretation there is opportunity for students to engage in 
limited, discrete interpretation exercises on certain aspects of this legislation – including, for 
example, the compensation, indefeasibility or transfer provisions. This work may be done in 
pairs or groups, in an in-class exercise or perhaps by way of an online discussion board or 
forum overseen by the teacher. 

But the opportunities for developing statutory interpretation skills in property law extend 
far beyond a focus on the dense and difficult Torrens statutes. For example, every Australian 
jurisdiction has legislation governing certain kinds of leases: residential tenancies, retail 
tenancies, and retirement village tenancies, to name a few. These statutes, which are drafted 
in relatively user-friendly terms, provide excellent scope for the development of broader and 
contextualised interpretation skills. In their teaching of Property Law and Land Law the authors 
set a self-directed statutory interpretation assessment exercise which require students to write 
a legal opinion on a hypothetical problem question based on the Residential Tenancies Act 
1987 (WA) or the 1987 (WA) or the 1987 Commercial Tenancies (Retail Shops) Agreements Act 1985 (WA). Strata 
title legislation could also be used for this exercise. Students are not given any tuition on the 
relevant statute and are required, independently, to read, interpret and apply an entire statute. 
In this way, we as property law teachers are able to facilitate the development of statutory 
interpretation skills in our law students.40

C. Human Rights 
Despite Australia being a signatory to, and one of eight nations involved in the drafting of, the 
United Nations Universal Declaration on Human Rights, 1948 (‘UDHR’) it may be surprising 
to some that Australia does not have a federal Charter of Human Rights or Bill of Rights. 
However, Australia does have a Human Rights Commission (‘HR Commission’). The HR 
Commission was established under the Australian Human Rights Commission Act 1986 (Cth)Australian Human Rights Commission Act 1986 (Cth)Australian Human Rights Commission Act 1986
(formerly the Human Rights and Equal Opportunity Commission Act 1986 (Cth)) and is a self-
described independent human rights body ‘work[ing] to find practical and long-term solutions 
to the human rights issues facing people in Australia, as well as to build greater understanding 
and respect for human rights in our community’.41 In addition the federal government has 
introduced a range of anti-discrimination statutes aimed at preventing discrimination of the 
basis of race,42 age,43 disability44 and sex.45 The human rights landscape at state and territory 
level is far more fertile: the Australian Capital Territory introduced the first Charter of Human 

38 <http://www1.lawcouncil.asn.au/LACC/images/pdfs/StatementonStatutoryInterpretation.pdf>. This Statement 
identifies the specific statutory interpretation skills a law graduate should demonstrate. 

39 See Carruthers, Skead and Galloway, above n 8. 
40 Since 2012 the Faculty of Law at the University of Western Australia has offered a stand-alone optional unit in 

statutory interpretation. This unit has proved very popular with LLB students, and has one of the highest enrolments 
of all the optional units offered at UWA. 

41 <http://www.humanrights.gov.au/publications/about-australian-human-rights-commission-2012>.
42 Racial Discrimination Act 1975 (Cth).
43 Age Discrimination Act 2004 (Cth).
44 Disability Discrimination Act 1992 (Cth).
45 Sex Discrimination Act 1984 (Cth).
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Rights in 2004 with the enactment of the Human Rights Act 2004 and Victoria followed soon 
after, with its Charter of Human Rights and Responsibilities Act 2006.46

Although Australia may not have a federal human rights statute, the issue of human rights is 
often at the fore of the broader political and legal agenda. It is not surprising then that many law 
schools offer units in their law courses examining human rights generally or various aspects 
of human rights, both nationally and internationally.47 However, these units are often offered 
only as option units and a law student could conceivably graduate without encountering human 
rights perspectives in the course of his or her degree. It is, therefore, the responsibility of 
teachers in core law units, where possible, to raise students’ awareness of the important role of 
fundamental human rights in the development and application of the law. In property law these 
opportunities are slim, but they are there. Two examples lie in the areas of reverse mortgages 
and the confiscation of proceeds of crime.48

1. Reverse Mortgages
The teaching of mortgage law is part of the property law curriculum in most, if not all, Australian 
law schools.49 In teaching this topic, a focus on the increasing prominence of reverse mortgages 
might be included to demonstrate the unsavoury practice of taking advantage of the financial 
vulnerability of aging Australians.

Burns has written extensively on the dangers of reverse mortgages for aging Australians. 
As Burns notes:

The reverse mortgage occurs later in a person’s lifecycle, because generally reverse mortgages 
are created by mortgagors who are 60 years and older. Reverse mortgagors are seniors who have 
generally retired and consider that they need funds (in addition to the Age Pension or private 
sector annuities or pensions) for a variety of situations The benefits of reverse mortgages 
have been widely touted and include the availability of much needed cash for emergency 
situations, urgent house maintenance and health care costs. However, they also have dangers 
including the permanent loss of equity in the home, the high compounding interest rates and 
the possibility that the amount finally owed will exceed the value of the house.50

A discussion on the desirability of reverse mortgages and their potentially devastating 
impact on elderly property owners provides scope to highlight two fundamental human rights. 
The first relates to non-discrimination against persons on the basis of age. Section 3 of the 
Age Discrimination Act 2004 (Cth) states that the objects of the Act include the ‘eliminat[ion], 
as far as possible, discrimination against persons on the ground of age in the areas of work, 
education, access to premises, the provision of goods, services and facilities, accommodation, 
the disposal of land, the administration of Commonwealth laws …’. (Emphasis added). Second, 
Article 17 of the UDHR states that ‘(1) Everyone has the right to own property alone as well as 
in association with others’ and that ‘(2) No one shall be arbitrarily deprived of his property’.

Being directed primarily at the aged, and potentially resulting in the permanent loss of the 
retirement home, the granting of reverse mortgages principally to retirees may be regarded as a 
discriminatory practice requiring careful and constant regulation and scrutiny.

46 Charter of Human Rights and Responsibilities Act 2006 (Vic).Charter of Human Rights and Responsibilities Act 2006 (Vic).Charter of Human Rights and Responsibilities Act 2006
47 At the University of Western Australia, for example, Human Rights and Equal Opportunities Law and International 

Humanitarian and Refugee Law are two optional units available to Bachelor of Laws students.
48 Other examples of human rights issues arising in property law include: the lack of constitutional protection for 

the compulsory acquisition of land at state and federal levels; the potential for restrictive covenants to be used to 
encroach on human freedoms; and the human rights issues arising in relation to the regulation, through by-laws, 
of strata and community title developments. In this regard see Cathy Sherry, ‘Lessons in Personal Freedom and 
Functional Land Markets: What Strata and Community Title can Learn from Traditional Doctrines of Property’ 
(2013) 36(1) UNSW Law Journal 280UNSW Law Journal 280UNSW Law Journal . See also the discussion below regarding Mabo v Queensland (No 2) (1992) 
175 CLR 1 and the reference to the Racial Discrimination Act 1975 (Cth).

49 A survey undertaken on the content of the core property law courses in 17 Australian law schools revealed that 
79% of property law courses include 2 to 4 hours of tuition on mortgages and 29% include more than 6 hours of 
tuition. See P Carruthers, N Skead and K Galloway, above n 8, 66.

50 Fiona Burns, ‘Reverse Mortgages in Australia: An Exercise in Sustainability?’ in Penny Carruthers, Sharon 
Mascher and Natalie Skead Property & Sustainability: Selected Essay (Thomson Reuters, 2011), 240.
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2. Confiscation of Crime Legislation
One implied exception to a registered proprietor’s indefeasible title is the ‘overriding 
statutes’ exception. Stated simply, a later inconsistent statute will give rise to an exception to 
indefeasibility where, on a proper construction of the later statute, an interest arising pursuant 
to that later statute is effective and enforceable against the otherwise indefeasible title of a 
registered proprietor under the earlier Torrens statute.51 The confiscation of the proceeds of 
crime statutes in place in all Australian jurisdictions provide interesting and topical examples 
when teaching the overriding statutes exception. They can also be used to highlight potential 
human rights violations. The proceeds of crime statutes allow for the confiscation of property in 
specified circumstances. These circumstances include where a person’s wealth is unexplained,52

where property was used in, or derived from, the commission of a specified offence, and 
where property is, or was, owned by a declared drug trafficker.53 By vesting title to confiscated 
property in the Crown, the confiscation provisions pose a significant threat, not only to the 
property rights of the defendant but also to innocent third parties who either hold an interest 
in the confiscated property or are dependent on the defendant’s property ownership for a roof 
over their heads. The latter category of third parties includes dependant spouses, partners and 
– of greater concern – children.

Aside from human rights concerns arising under Article 17 of the UDHR outlined above, 
as a result of the deprivation of property on confiscation, the potential for dependent children 
of a defendant to be left homeless following confiscation may amount to a violation of Article 
27 of the United Nations Children’s Fund ‘Convention on the Rights of the Child’ of 1989, 
which was ratified by Australia in 1990. Under this Article, countries that are a party to the 
Convention agree that ‘[c]hildren have the right to a standard of living that is good enough to 
meet their physical and mental needs. Governments should help families and guardians who 
cannot afford to provide this, particularly with regard to food, clothing and housing’.54

C. Ethical Practice
One of the academic areas prescribed by the Priestly 1155 is ‘ethics and professional 
responsibility’, which requires an entry-level lawyer to ‘act ethically and demonstrate 
professional responsibility and professional courtesy in all dealings with clients, the courts, the 
community and other lawyers.’56

In addition, every jurisdiction in Australia has legal professional conduct rules57 to ensure 
that solicitors are bound by ‘professional obligations and ethical principles when dealing with 
their clients, the courts, their fellow legal practitioners, regulators and other persons’.58 These 
obligations and principles generally require solicitors to act honestly, competently, diligently 
and in the best interests of their clients. Solicitors are also required not to act in a manner that 

51 For detailed discussions on the overriding statutes exception to indefeasibility see City of Canada Bay Council 
v F & D Bonaccorso Pty Ltd [2007] NSWCA 351; v F & D Bonaccorso Pty Ltd [2007] NSWCA 351; v F & D Bonaccorso Pty Ltd South-Eastern Drainage Board (SA) v Savings Bank of 
South Australia (1939) 62 CLR 603; Hillpalm Pty Ltd v Heaven’s Door Pty Ltd (2004) 220 CLR 472; Peter  Hillpalm Pty Ltd v Heaven’s Door Pty Ltd (2004) 220 CLR 472; Peter  Hillpalm Pty Ltd v Heaven’s Door Pty Ltd
Butt, ‘Indefeasibility and Council Consent Conditions’ (2005) 79 Australian Law Journal 143; Pamela O’Connor, Australian Law Journal 143; Pamela O’Connor, Australian Law Journal
‘Public Rights and Overriding Statutes as Exceptions to Indefeasibility of Title’ [1994] 19 Melbourne University 
Law Review 649.

52 For a detailed discussion of unexplained wealth confiscations in Australia see Natalie Skead, ‘Unexplained Wealth: 
Indefeasibility and Proceeds of Crime Legislation in Australia’ in Carruthers, Mascher and Skead, above n 50.

53 For a detailed discussion of drug-trafficker confiscations in Western Australia and the Northern Territory see 
Natalie Skead, ‘Drug-trafficker property confiscation schemes in Western Australia and the Northern Territory: A 
study in legislation going too far’ (2013) 37 Criminal Law Journal 1.Criminal Law Journal 1.Criminal Law Journal

54 UNICEF ‘Convention on the Rights of the Child: Survival and development rights: the basic rights to life, survival 
and development of one’s full potential’, <http://www.unicef.org/crc/files/Survival_Development.pdf>.http://www.unicef.org/crc/files/Survival_Development.pdf>.http://www.unicef.org/crc/files/Survival_Development.pdf

55 Above n 5.
56 Above n 5, 11.
57 In Western Australia the rules are embodied in the Legal Profession Conduct Rules 2010 (WA).
58 The Law Council of Australia Australian Solicitors’ Conduct Rules (2011) 3, <http://www.lawcouncil.asn.au/

lawcouncil/images/LCA-PDF/a-z-docs/AustralianSolicitorsConductRules.pdf>.The Law Council of Australia f>.The Law Council of Australia f
adopted the Rules in 2011 in an effort to develop a single, uniform set of professional conduct rules for Australian 
solicitors. Law societies in the states and territories are working towards the adoption of the Rules. 



PROPERTY LAW TEACHERS: GATEKEEPERS TO BROADER LROADER LROADER EGAL UNDERSTANDING

175

would be prejudicial to, or diminish, the administration of justice or which would bring the 
legal profession into disrepute.

Accordingly, it is important that our students understand the nature of ethical conduct. 
The standard property law curricula in Australian law schools include case law and other 
circumstances where ethical issues arise and provide an opportunity for these issues to be 
recognised, discussed and in this way embedded within the property curriculum.

One interesting example worth highlighting for students is the circumstances surrounding 
the introduction of the Torrens system of land title registration into Australia. As noted earlier, 
the Torrens system has many advantages over the old system, including security and certainty 
of title, diminution of delay and expense, simplification of titles and dealings, and the setting up 
of a register that provides an accurate record of the description of land and the people claiming 
to have interests in the land. 

Given these manifest advantages, one might have thought the legal profession would have 
embraced, with alacrity, these wide-ranging and progressive changes. However, this was not 
the case. As Whalan has commented, ‘There clearly was bitter opposition to the introduction 
of the system in South Australia from almost all members of the legal profession, including 
the judiciary’.59 It may be that for some, this opposition related to genuine concerns about the 
potentially harsh operation of this radical new system. However, it is clear that for others the 
opposition stemmed from ‘the self-interest of lawyers, who (in [Torrens] view) devoted their 
energies to maintaining [the old system’s] mystique in order to preserve their own incomes and 
influence’.60 This self-interested conduct by the legal profession provides our property students 
with a thought-provoking illustration of conduct that may not be regarded as ethical.

Another area where ethical issues arise is in the factual scenarios presented by the case 
law. The kind of scenario that is relevant for our property law students typically involves 
fraudulent or improper conduct by solicitors. It is important that these cases are identified, 
as they illustrate to students the unethical practices that have been adopted, for one reason or 
another, by solicitors. The case scenarios include: an articled law clerk purporting to witness the 
signature of a mortgagor when in fact the signature was a forgery, resulting in loss of title for 
the victim;61 a solicitor applying for a loan in the name of another person, forging the mortgage 
documents and taking the loan funds;62 and a solicitor for a financier appointing the borrower 
as agent to obtain executed loan and mortgage documentation from the guarantor mortgagors 
and in this way enabling the borrower to forge the documents.63

D. Evolving nature of property law
It is undoubtedly the case that laws evolve over time to meet changes in society. Although 
property law has deep historical roots, it is important that our students are also aware of the 
evolving nature of property law. There are numerous examples of changes in the property law 
curriculum that reflect this dynamism. 

However, perhaps the single most significant property law case that illustrates the relevance 
of historical, social, economic and political factors at work in the law and in the way the 
laws respond to societal changes is the Mabo (No2) decision.64 This reflects the fundamental 
importance of Mabo (No 2), not just for its ground-breaking recognition of the existence of 
native title at common law as a burden on the Crown’s radical title, but also for the High Court’s 

59 Douglas Whalan, The Torrens System in Australia (Law Book Co, 1982), 5.
60 Peter Butt, Land Law (Lawbook Co, 4th ed, 2001).
61 Frazer v Walker [1967] 1 AC 569 and Frazer v Walker [1967] 1 AC 569 and Frazer v Walker Russo v Bendigo Bank Ltd [1999] 3 VR 376 (in this case, the clerk was not 

an articled law clerk, rather a clerk in a solicitor’s office).
62 Gibbs v Messer [1891] AC 248, Gibbs v Messer [1891] AC 248, Gibbs v Messer Mercantile Mutual Life Insurance Co Ltd v Gosper (1991) 25 NSWLR 32; Mercantile Mutual Life Insurance Co Ltd v Gosper (1991) 25 NSWLR 32; Mercantile Mutual Life Insurance Co Ltd v Gosper Schultz 

v Corwill Properties Pty Ltd (1969) 90 WN (Pt 1) (NSW) 529; v Corwill Properties Pty Ltd (1969) 90 WN (Pt 1) (NSW) 529; v Corwill Properties Pty Ltd Registrar of Titles (WA) v Franzon (1975) 132 CLR 
611.

63 Nathan v Dollars & Sense [2008] 2 NZLR 557.
64 Mabo v Queensland (No 2) (1992) 175 CLR 1. Interestingly, in a recent survey of Australian property law teachers, 

this case was most frequently cited by the survey respondents as one of the most important property law cases: See 
Carruthers, Skead and Galloway, above n 8, 69.
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comments on the nature of Crown ownership of land, the doctrine of tenure, the concept of 
possessory interests in land and the rejection of the doctrine of terra nullius (land of no-one). 

The case also highlights the enormous impact international conventions have on local 
Australian law. In Mabo (No 1)65 the High Court declared invalid the Queensland Coast Islands 
Declaratory Act 1985 (Qld) which retrospectively purported to abolish all rights and interests 
the Murray Islanders enjoyed over their lands. The Act was invalid as it deprived the Murray 
Islanders of their rights yet left unimpaired the rights of others whose property rights did not 
originate from the laws and customs of the Murray Islanders. The Act was therefore in breach 
of s 10 of the Racial Discrimination Act 1975 (Cth) which had been enacted pursuant to the 
International Convention on the Elimination of All Forms of Racial Discrimination (1966), one 
of the first human rights treaties adopted by the United Nations, and ratified by Australia on 30 
September 1975.

Other significant changes in the practice of property law concern ‘the advent of electronic 
titling and advanced survey technologies [which have] resulted in fundamental changes to the 
Torrens system and new forms of title’.66 Over time, digitisation of title will make redundant 
many of the standard property law cases we currently teach our students including, for example, 
cases based on the possession or fraudulent use of the (duplicate) certificate of title.67

Increasingly, given Australia’s need for higher density housing, people are living in semi-
detached dwellings, units, community housing, strata title developments and retirement villages. 
With such a high proportion of the population occupying higher-density accommodation it may 
become imperative that property law curricula be updated to incorporate the law regarding 
these different forms of housing in addition to the traditional emphasis on the standard land 
transactions: mortgages; leases; easements and restrictive covenants. 

There are many other examples of radical changes taking place in the practice of property 
law including: changes in personal property securities law; the increased imposition of statutory 
rights, restrictions and responsibilities on land owners; and the ever-present imperative of 
ecologically sustainable development with the consequential challenges for land use such as 
land degradation, biodiversity and efficient and just resource allocation.68 Inevitably these 
changes will impact on the way we teach property law.

III. CONCLUSION

The property law landscape provides a rich and fertile ground for Australian property law 
teachers to fulfil their responsibility as gatekeepers to the legal profession by providing 
teachers with the opportunity and the challenge: first, to facilitate the development of crucial 
legal skills; and second, to help forge our students’ broader understanding of the social, ethical 
and normative role of law, lawyers and legal practice. 

This paper has endeavoured to provide a number of select illustrations of the ways in which 
critical thinking, statutory interpretation, human rights, ethical practice and the evolving nature 
of law can be introduced into the teaching of property law.

The authors acknowledge the influential role of property law teachers in shaping our 
students’ understanding of the law and ‘what it is to be a lawyer’.69 However, we also appreciate 
that these understandings are only obtained through what we, as property law teachers, ‘discuss 
and highlight and – equally powerfully – by what we do not discuss and thereby ignore’70 in 
our classes.

65 Mabo v Queensland (1989) 166 CLR 186.
66 See Carruthers, Skead and Galloway, above n 8, 60.
67 See, for example, Gosper v Mercantile Mutual Life Insurance Co Ltd v Gosper (1991) 25 NSWLR 32 (unauthorised 

use of certificate of title); and J & H Just Holdings Pty Ltd v Bank of New South Wales (1971) 125 CLR 546 
(possession of certificate of title by prior unregistered mortgagee sufficient protection in a contest with a subsequent 
unregistered mortgagee).

68 For an overview of some of the challenges for property law teachers of the twenty-first century see Carruthers, 
Skead and Galloway, above n 8, 59−63.

69 See the 2013 ALTA Conference theme available at <http://www.alta.edu.au/2013-conference.aspx>.
70 Johnson, above n 2, 448.
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DIVING INTO THE CULTURE OF LAW: LESSONS FROM 
LITERARY MASTERS OF LAW

KARINAKARINAK  HEIKKILA*

ABSTRACT

THROUGH THE AGES, RESP ECTED LEADERS IN LAW HAVE IM P LORED THE P ROFESSION TO DEVELOP  AND 
EXERCISE ADVANCED LITERARY SKILLS. IT IS A CHALLENGING GOAL IN OUR ‘TWITTERISED’ WORLD, WHERE LAW 
SCHOOL CURRICULA ARE NECESSARILY OVERLOADED WITH TECHNICAL LEGAL SUBJECTS. THIS P AP ER BRIEFLY 
RECOUNTS SOM E BENEFITS OF A LITERARY AP P ROACH TO THE STUDY OF LAW. IT P ROVIDES EXAM P LES OF 
RELATED THEORETICAL TOP ICS THAT CAN P RACTICALLY ASSIST IN LEGAL STUDY AND P RACTICE. THE AP P ENDIX 
SUM M ARISES THE OUTCOM ES OF A WORKSHOP  DEVELOP ED AND RUN BY STUDENTS AT VICTORIA UNIVERSITY 
LAW SCHOOL, ENTITLED Improving Legal Literacy Through Literature. This paper aims to tempt 
law students to dive into, enjoy, and benefit from the literary culture of law.

I. INTRODUCTION

This paper recounts some established links between the effective study and practice of law and 
the benefits of a literary approach. These include deepened understanding and knowledge of 
the world, of literary techniques, of legal philosophy and of legal history. The benefits to the 
legal practitioner include greater potential for empathy, more effective use of language, and 
the ability to construct more sophisticated and powerful arguments. For law students, elevated 
awareness of literary techniques and willingness to seek meaning beyond the text can aid 
advanced capacity for conceptual thinking and critical analysis. Additionally, the mysterious 
art of effective rhetoric can be illuminated through study of its ancient yet accessible recipes. 
The recipes reveal ingredients that encompass skilled employment of literary techniques. 
Building awareness and recognition of the need for these pervasive, foundational literary skills 
is desirable, as few law students today have undertaken preceding studies in the arts. Practice 
can deliver confidence and proficiency in studying law. 

A literary approach to the study of law also delivers to students a deeper appreciation of 
legal culture. Students can develop personal connections within it and find their own words to 
describe it. These deepened connections allow students to more easily settle into and become 
part of the culture of law. We can strive to do more than act as mere operational contributors.

II. CONTEMPORARY CALLS TO ACTION TO DEVELOP LITERARY SKILLS

Some contemporary masters of law lament the disconnection between the traditional literary 
approach to the study of law and a modern focus on technical rules. Posner speaks of the US 
experience and claims that there has been a decline in literary culture contributed to by the legal 
profession’s culture of ‘jargon and stilted expression’,1 and competing forms of media.2

From an Australian perspective, the Hon Michael McHugh confesses ‘on the High Court 
and in other places I have often felt dispirited by the lack of eloquence in the submissions 

 * Third year student, Bachelor of Laws, Victoria University.
1 Richard A Posner, Law and Literature (Harvard University Press, 3rd ed, 2009) 448.rd ed, 2009) 448.rd

2 Ibid.
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of present day counsel.’3 McHugh thinks the following factors have contributed: the public’s 
declining interest in court proceedings, brought about by the advent of television; the rise of 
celebrity; the abolition of the death penalty and its associated drama; and the fact that in more 
modern times, written submissions to the bench were required,4 and that in the past, ‘[j]udges 
tended to resent eloquence in argument’.5

Posner argues that in American law courses there is little recognition that lawyers and judges 
are ‘rhetoricians’6 and that development of style and narrative in communications is important.7

The Hon Michael Kirby is more optimistic about Australian law schools’ commitments to the 
teaching of rhetoric in the form of advocacy skills.8 He reminds us that foremost, the function 
of the advocate is to persuade,9 and that ‘eloquent persuasion is essential’.10

The above commentary suggests that at the highest levels of legal practice today eloquence 
is valued as an element of persuasion. Effective advocacy should employ meaningful expression 
and appropriate style. The skills of eloquence and persuasion should be developed in law 
school. 

Challenges arise in motivating students to commence skills development early enough. 
Practice of literary skill requires confidence. This paper reminds us that solutions toward 
motivation and confidence already exist in the works of law’s literary masters. These ‘masters’ 
include Aristotle, Cicero, Quintilian, Cardozo, Posner and many others. Rather than perceiving 
attainment of literary skills as some future, lofty, aspirational and artful goal, law students 
simply need to recognise the benefits of the effort, and get started. Getting started also requires 
understanding that attainment of superior literary skills requires more than simply good 
research, good writing and good speaking at a level sufficient for passing law school subjects. 
The many components of the relevant literary techniques need to be exposed and explained. 
Encouragement is necessary to stimulate practice. To my delight, I found that many of the 
masters have already laboured to record this wisdom for our benefit. Modern accessible texts 
exist that encapsulate these gifts.11 The words of the masters can fuel studious ambition.

To combat the law student confidence problem another great gift is provided by the masters. 
They recorded their frank confessions. Examples are provided in the following section. 
Similar to the experience of many law students, the masters experienced great challenges in 
comprehending legal texts and developing their particular styles. As law students recognise 
that their study struggles are common with those faced and conquered by their law heroes, 
confidence is built and perceived connections are enjoyed. We can try our best and accept that 
we may fail. We can try again, and in doing so find comfort in the candour of mentors from the 
past to guide and encourage our learning. We can avoid ignorantly gliding through our careers 
unaware that our inelegant articulation undermines the impressions we make upon others and 
constrains our opportunities. Our efforts are likely to be rewarded by escaping the otherwise 
unavoidable and aching regret that our potential talents were left unexplored and voiceless.

The workshop outlined in the appendix came about as a result of the above realisations. 
Contemporary masters of law lamented a decline in skills generally. Research uncovered 
methods and materials for learning and teaching. Research also uncovered that the works 

3 Michael H McHugh, ‘The Rise (and Fall?) of the Barrister Class’, in Justin T Gleeson and Ruth CA Higgins (eds), 
Rediscovering Rhetoric: Law, Language and the Practice of Persuasion (Federation Press, 2008) 165, 190.

4 Ibid 189–190.
5 Ibid 190.
6 Posner, above n 1, 448.
7 Ibid.
8 Michael Kirby, ‘Rhetoric in Law – A Case for Optimism?’ in Gleeson and Higgins (eds), above n 3, 194, 195: 

Kirby believes evidence of this is an increase in mooting competitions and availability of works on the subject by 
eminent practitioners.

9 Ibid 194–5.
10 Ibid 194.
11 See, for example, Ruth CA Higgins, ‘“The empty eloquence of fools”: Rhetoric in Classical Greece’ in Gleeson 

and Higgins (eds), above n 3, 3; Justin T Gleeson, ‘Cicero’s De Oratore, Pro Milone and the Philippics – Character, 
Argument and Emotion’ in Gleeson and Higgins (eds), above n 3, 45; Douglas Hassall, ‘Quintilian and the Public 
Attainment of Justice’, in Gleeson and Higgins (eds), above n 3, 87; Arthur R Emmett, ‘Hermogenes of Tarsus: 
Rhetorical Bridge from the Ancient World to the Modern’ in Gleeson and Higgins (eds), above n 3, 114.
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and messages of the masters can serve as invitations for students to develop deeper, personal 
connections to their own perceptions of law. These invitations and connections can motivate and 
deliver study confidence. Ultimately, understanding and acceptance of the benefits of literary 
skills, coupled with perceived mentorship offered by the masters, tempts us to step inside the 
rewarding sphere of law’s literary culture.

II. ALL LAW STUDENTS MUST BURN THE MIDNIGHT OIL

Studying law can feel like swimming against an interminable tide of texts. How can the 
overwhelming wave of technical rules be converted to a swimmable current? I was drowning 
until I found practical techniques and deepened understanding to keep me afloat. 

With the common-sense realisation that nobody is born erudite, I sought answers to the 
following questions: How do the legal greats achieve mastery? How do they seamlessly 
weave the legal past with the present? How do they do they wrangle and sculpt complexity 
into comprehensible precision? Why do their arguments carry extinguishing and commanding 
power? My search revealed that the most talented leaders in law asked the same questions and 
faced the same challenges.

In his early years of studying philosophy, the revered Learned Hand12 found many texts 
‘impenetrable’.13 His family recalled Hand’s description of his hard fought efforts to incrementally 
comprehend: ‘I sort of had the notion that if I read it over enough, the fog might clear a little’.14

Later in his life he confessed that when he was as a law student and was struggling to interpret 
the language of old cases, the same painstaking persistence was necessary: ‘I hadn’t any idea 
what the words meant. You read it over and over and over, until sort of by osmosis, it would 
come in.’15

According to The Hon JJ Spigelman, ‘Sir Owen Dixon possessed the most formidable legal 
mind in all of our history … [with] clarity of expression which placed him in the first rank, not 
only of lawyers but of philosophers.’16 Similar to Hand, Dixon’s studies began in the classics.17

They included works of Cicero.18 Dixon read ‘beyond the curriculum’,19 and the classics taught 
him ‘to value precision in thought, clarity of expression, and logical sequence in the parts of a 
composition’.20

Law students can gain confidence and encouragement from this evidence. The greatest 
legal talents faced the same challenges coming to grips with the languages of philosophy and 
law. The masters succeeded only by the absorption of the wisdom of their predecessors, with 
practice and persistence. This demonstrates that law students must toil to develop their own 
literary talents. We should heed the warning of the ancient Roman Quintilian:21

[L]et no man hope that he can acquire eloquence merely by the labour of others. He must burn 
the midnight oil, persevere to the end and grow pale with study; he must form his own powers, 
his own experience, his own methods; he must not require to hunt for his weapons, but must 
have them ready for immediate use, as though they were born with him and not derived from 

12 Billings Learned Hand (1872–1961), was a Federal District Judge in New York then a Justice of the United States 
Court of Appeals for the Second Circuit.  He served more than fifty years on the bench: Gerald Gunther, Learned 
Hand: The Man and The Judge (Oxford University Press, 2nd ed, 2011) xv.nd ed, 2011) xv.nd

13 Ibid 28.
14 Ibid quoting Louis Henkin, Interview with Learned Hand family members (Family Interviews, no date cited) in 

Louis Henkin, Reminiscences of Learned Hand (Columbia University, 1957) 38.Reminiscences of Learned Hand (Columbia University, 1957) 38.Reminiscences of Learned Hand
15 Gunther, above n 12, 36 quoting Louis Henkin, Interview with Learned Hand (Henkin Interview, 1957) in Henkin, 

above n 14, 25–7.
16 Philip Ayres, Owen Dixon (The Miegunyah Press, 2007) vii.
17 Ibid 11.
18 Ibid.
19 Ibid.
20 Ibid 13.
21 Hassall, above n 11, 88–90: Marcus Fabius Quintilianus was born in approximately 35 AD in Roman Spain, the 

author of Institutio Oratoria, ‘his magnificently thorough statement of the principles of forensic oratory and the 
legal skills which they embody.’
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the instruction of others. The road may be pointed out, but our speed must be our own. Art has 
done enough in publishing the resources of eloquence, it is for us to know how to use them.22

IV. CONTEMPORARY AFFIRMATIONS OF LAW’S LITERARY CULTURE

My quest toward legal literacy led me to Richard A Posner’s Law & Literature.23 Posner 
rescued me from subsiding confidence in my legal studies. I was pressured and my time was 
compressed under the weight of the interminable volume of legal texts and the exhausting 
onslaught of technical rules. Posner has taken the time, for our benefit, to explain the practical 
linkages between the art of literature, legal culture and the necessity of exercising literary 
skill. These skills foster ability to contextualise the technical legal rules. Posner’s examples 
compelled me to access additional works. I reconnected with the human focus and the art in 
law through the poetic legal mastery of Cardozo24 and the humanist legal-literary approach of 
James Boyd White.25 Gleeson’s and Higgins’ Rediscovering Rhetoric: Law, Language and the 
Practice of Persuasion26 revealed legal luminaries who contribute to the Australian literary 
culture of law and appreciate the works of past literary greats including Aristotle, Cicero and 
Quintilian.27

V. WHY BRIDGE THE TECHNICAL–LITERARY GAP?
If law students are not aiming to become barristers or judges, and can pass their law school 
subjects, why should they strive to develop skills beyond those academic thresholds? One answer 
lies in appreciating the difficulties of studying law without concurrent development of literary 
skills. Appreciation of law’s literary culture elevated the extraordinary talents of the masters. 
Law students can benefit from the same lessons by better understanding the relationships 
between legal history, philosophy, literature, literary techniques and skills development.

A. The Burden of Studying Law without Context
Internationally renowned professor of legal language and culture, Barbara Villez, reminds us that 
we live and work in a globally collaborative legal world, and cross-cultural legal understanding 
is enhanced through literature:28

[I]t is unquestionably important for law students to be given a way out of the atomised study 
of the law as an impermeable discipline and guided towards a more integrated understanding 
of law in society and of themselves as actors of law.29

Villez’s words hit their mark, as if fired directly at me. I felt that within my study, a plethora 
of legal rules were blasting at me, as pellets from a shotgun. I sought a deeper contextual base 
for my learning. If I aim to stand inside the culture of law as a professional contributor, I must 
do more than attempt to catch legal significance as it flies past.

22 Quintilianus, The Institutio Oratoria of Quintilian (HE Butler trans, Heinemann, 1958) vol 3, 171 [trans of: The 
Institutio Oratoria Book VII, Ch X, 14–16] quoted in Hassall, above n 11, 100.

23 Posner, above n 1. 
24 Benjamin Nathan Cardozo served as a ‘member of the Court of Appeals of the State of New York (1917–1932) and 

as a member of the Supreme Court of the United States (1932–1938)’: Hall, below n 62, v.
25 Posner, above n 1, 467–8: White is described by Posner as ‘[t]he strongest advocate of a literary education for 

lawyers’. White is L Hart Wright Collegiate Professor of Law Emeritus, University of Michigan Law School, 
MA English and graduate of law (Harvard), and a prolific author: Michigan Law School, White, James Boyd
(16 April 2013) Michigan Law School Faculty Biographies <http://www.law.umich.edu/FacultyBio/Pages/
FacultyBio.aspx?FacID=jbwhite>.

26 Higgins and Gleeson (eds), above n 3.
27 See, eg, above n 11. Another most literary former Australian High Court Justice is the Hon Ian Callinan: see, for 

example, I D F Callinan, ‘Law and Literature’ (2001) 21(3) Australian Bar Review 265.
28 Barbara Villez, ‘Law and Literature: A Conjunction Revisited’ (2011) 5(1) Law and Humanities 209, 217.
29 Ibid.
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To my astonishment I found that in 1765 Sir William Blackstone predicted my panic and 
repeated Justinian’s similar prediction.30 I presume that, based on his personal experience, 
Blackstone found it necessary to articulate that a disconnected learning of legal rules without 
history and context is likely to be a futile and unrewarding effort:

[The law student] should consider his course as a general map of the law ... For if, as Justinian 
has observed, the tender understanding of the student be loaded at the first with a multitude 
and variety of matter, it will either occasion him to desert his studies, or will carry him heavily 
through them, with much labour, delay, and despondence.31

The perplexing matrix of technical rules can be contextualised when links to society’s 
progression, cultural standards and legal history are discovered. After all, law is the container 
of our society and the product of our history. Within this context, we can be enlightened to the 
purpose of, and necessity for, technical legal rules. Educated, alternative and perhaps original 
arguments can be formulated. As law students we can strive to do more than simply repeat 
standard responses by rote. The masters tempt us to be brave enough to reason. The vision of 
our integrated role as lawyers can become clearer within the evolution of law.

B. But Not All Law Students Want to Be Barristers or Judges!
It is a mistake to assume that only barristers and judges require and benefit from higher-level 
literary skills. If we work in law or we study law, we are asked to take on tasks and skills 
development that will contribute to advocacy for a client or advocacy toward law reform. 
Legal roles including those of solicitors, researchers and policy makers all require exercise of 
comprehension, explanation and persuasion. These functions involve conceptual thinking and 
critical analysis. Further, these skills are not unique to law jobs.

White explains that whether we are writing a letter to a client or delivering a closing address 
we must remember that ‘[t]he imagination of the lawyer is more than a capacity for pretending 
or for perceiving; it is also a power that organizes what is seen and claims a meaning for it.’32

It calls for imaginative expression and appropriate ordering of the information.33 Law students 
practise these skills when writing law essays and when answering problem questions. The 
judiciary engages in it when writing judgments. If we recognise that our role is to serve the 
client and to serve the Court, we can better connect to our responsibility to properly develop 
these skills.

Posner asks us to extend our legal imaginations to the limitations upon judges and the 
considerations they face when writing judgments.34 Beyond legal precedent and statutory rules, 
at times, judges must also consider issues of policy.35 Posner asks that when we develop our 
arguments, we imagine ourselves in the position of the judge.36 He acknowledges that effective 
rhetoric has capacity to feed judicial decision making.37 Kirby appears to agree.38 The art of 
literature teaches us to exercise our imaginations where we put ourselves in the position of the 
characters and develop empathy for them. In the role of lawyers, we can ask ourselves: What 
does this judge, client or supervisor need to know now? This need for imagination, consideration 
of our audience and ordering the right information using appropriate literary techniques is 
nothing new. Nor is it only relevant in the context of court. Gleeson explains that Cicero applied 

30 William Blackstone, ‘On the Study of the Law’ in Commentaries on the Laws of England (Lexington, 2013) 18, Commentaries on the Laws of England (Lexington, 2013) 18, Commentaries on the Laws of England
19.

31 Ibid.
32 James Boyd White, The Legal Imagination (University of Chicago Press, 1985) 209.
33 Ibid.
34 Richard A Posner, How Judges Think (Harvard University Press, 2008) 219.How Judges Think (Harvard University Press, 2008) 219.How Judges Think
35 Ibid.
36 Ibid.
37 Ibid.
38 Kirby, above n 8, 213: ‘If there is a sharpening of the argument and a responsiveness to the rhetoric from the Bar 

table, then credit can often be taken by the advocates who press their arguments in strong and compelling terms, 
capturing the minds of judges who then proceed to reflect those arguments in their own writings.’
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these same techniques to achieve ‘rational persuasion’39 in his powerful rhetoric, which relied 
on logic, ethics and psychology.40 These techniques included:

careful marshalling of the internal proofs, including selection of major premises(s) at a level 
of generality and construction of supporting arguments from probability and experience; 
explicit or implicit use of logical devices such as the dilemma; presentation of character 
and interweaving of emotion; carefully arranged and complemented by a suitable style; and 
targeted to the likely opinions of the particular audience at hand.41

It has never been a secret that effective persuasion benefits from the connections between 
literary technique, the wisdom of past rhetoricians, imaginative creativity and the selection and 
ordering of the right information targeted for the specific audience. These are not skills that 
should be regarded as reserved for the elite and to be honed only after graduation.

C. Commitment to Bridging the Literary-Technical Gap
The above masters’ comments motivated my journey to bridge law’s literary culture and 
technical divide for myself. The literary, contextualising frame will help me comprehend the 
myriad technical rules and set me on a path toward greater legal literacy. Ultimately, if judges 
pay more attention to the products of my craft, I can better represent my clients. My desire is 
to perform as a good example of law’s literary culture rather than remaining an awed observer 
performing merely operational functions. Being honest about my struggles and sharing my 
research with fellow students may not only relieve some degree of law student anxiety, it may 
also contribute to their better contextualised legal education.

VI. SOME PRACTICAL LITERARY SKILLS RELEVANT TO THE
PRACTICE OF LAW

Moving from the conceptual to the practical, how can literary techniques, legal history and 
philosophy improve our legal performance and study of law? 

In the previous sections, the masters identify elements of exalted oration. These include 
effective use of language to invoke empathy, logic, argument underpinned by relevant 
philosophy, demonstrated integrity and worldliness of the speaker, legal precision, and 
employment of appropriate style and technique. 

Australian Professor Michael Meehan explains that the analytical disciplines of rhetoric and 
literary criticism provide improved understanding of language, how we think and why we do 
so, in relation to law.42 We should ensure we have control of legal language rather than allowing 
it to have control of us.43 White explains that a goal of writers and law students should be to 
control language ‘by taking a position outside it’,44 by using it to express more than it normally 
would express, and ‘at the same time recognizing what it leaves out’.45 He explains that the use 
of literary techniques in literature external to law can demonstrate how this can be achieved.46

Posner suggests that reading poetry can help train lawyers to better interpret difficult texts and 
to search for meaning beyond the words.47 The literary imagination is ignited to encourage 
‘careful and resourceful’48 reading.

39 Gleeson, above n 11, 85.
40 Ibid.
41 Ibid.
42 Michael Meehan, ‘An Anatomy of Australian Law or “The Human Element in Legal Argument”’ in J Neville 

Turner and Pam Williams (eds), The Happy Couple: Law & Literature (Federation Press, 1994) 389.
43 Ibid.
44 White, above n 32, 71.
45 Ibid.
46 Ibid.
47 Posner, above n 1, 194.
48 Ibid.
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The benefits of literature as they apply to the practice of law have been helpfully extrapolated 
within works of the masters, and by the law and literature movement49 assisted by postmodernist 
literary theories and the discipline of linguistics. Posner has collected many of the beneficial 
theoretical aspects in Law and Literature.50 Key theoretical and practical aspects include the 
following.

A. The Benefit of Surrogate Experience Leading to 
Improved Critical Analysis

Posner explains that literature is a source of historical knowledge that deepens our understanding 
of general philosophy, legal theory, legal process, differences between legal systems and 
interpretive methods.51 A key benefit of reading literature is acquisition of surrogate experience.52

Meehan’s extrapolation of the value is deliciously tempting for aspiring advocates: ‘Literature 
is drawn upon as a repository of wisdom, an authoritative source of enduring human truths.’53

Surrogate experience and expanded emotional horizons should lead to deepened understanding.54

Useful empathy55 can arise to fuel insightful arguments. 
Alter explained that our ‘most complicated faculties of perception’56 are engaged through 

reading literature and it feeds ‘our nuanced knowledge of language, people, social institutions, 
politics, history [and] morality.’57 By deepening our knowledge, by becoming more discerning 
regarding the subtlety in arguments, and by identifying key relevant issues, we train our habits 
of critical analysis. This is necessary for legal thinking and legal practice. It helps to ensure 
our arguments are substantiated. It assists in anticipating opposing arguments. Literature, legal 
history and legal philosophy are potent sources fuelling richer understanding of society and the 
circumstances of other human beings.

B. Identifying and Developing Literary Technique
Alter and Posner agree that some of the benefits of reading classical literature includes 
developing skills such as improving ‘ability to grasp analogies, parallelisms, antitheses, 
significant repetitions, ellipses [sic], ironies, double meanings, even cryptograms.’58 Aristotle,59

Cicero,60 Quintilian61 and Cardozo62 also crafted catalogues of literary styles and techniques.
By building our own arsenals of literary styles and techniques we can better identify them, 

remember them and be encouraged to deploy them. Additionally, a purposeful hunt for style and 
technique can motivate our reading. It is likely they signal some important point or perspective 
that the author has made an effort to express. The study of literary technique will inform our 
practice. Cardozo implored us to remember that argument is an art and not a science, and that 
skilful articulation through employment of appropriate technique can raise a minor point to 
greater consideration.63

49 Other topics commonly covered in ‘law and literature’ texts include analysis of the legal regulation of literature, 
legal constraints on free expression, theories of interpretation and the evolution of technology impacting literature: 
Kieran Dolan, A Critical Introduction to Law and Literature (Cambridge University Press, 2007) 10–11.

50 Posner, above n 1.
51 Ibid 546–48. 
52 Ibid 481–2.
53 Michael Meehan, ‘The Good the Bad and the Ugly: Judicial Literacy and Australian Cultural Cringe’ (1990) 12 

Adelaide Law Review 431, 436.
54 Posner, above n 1, 486–7.
55 Ibid.
56 Robert Alter, The Pleasures of Reading in an Ideological Age (WW Norton, 1996) 228 quoted in Posner, above n 

1, 485–6.
57 Posner, above n 1, 486 quoting Alter, above n 56, 228.
58 Posner, above n 1, 485–6 quoting Alter, above n 56, 228.
59 See Higgins, above n 11, 24–5.
60 See Gleeson, above n 11, 56–9.
61 Hassall, above n 11, 102 citing Marcus Fabius Quintilianus, The Institutio Oratoria of Quintilian (HE Butler trans, 

Heinemann, 1958) vol 3, 301–45 [trans of: The Institutio Oratoria Book VIII, Ch V-VI].
62 Margaret E Hall (ed), Selected Writings of Benjamin Nathan Cardozo (Fallon Publications, 1947) 342–9. 
63 Ibid 355–6.
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Proof of the power of literary technique is found within our own comprehensions of law 
brought to life by the imaginations and skilful articulations of the masters. Holmes conjured a 
succinct and now ubiquitous idea of law in his aphorism ‘The life of the law has not been logic: 
it has been experience.’64

C. Connections Between Conceptual Thinking, Philosophy 
and Literature

As literature describes and imagines societies, it can reflect and inform opposing philosophies, 
describe and introduce philosophical concepts, and enlighten us to new possibilities in the 
development of philosophical arguments. There are many illuminating examples in Posner’s 
Law & Literature.65

Another benefit of reading literature lies in ‘directing one’s attention to a plane or dimension 
of reality that is normally difficult or impossible to focus upon, namely the ethical and linguistic 
plane’.66 By reading texts that incorporate unfamiliar concepts and ideas, we train our minds to 
think conceptually. When reading literature or when reading law, we need to look beyond the 
text for meaning. We need to be able to identify and manipulate concepts and become critically 
alert to content inherent or missing in the text.

For law students, challenges of conceptual thinking arise when reading legal judgments 
containing unfamiliar legal doctrines and terminology. They also arise prominently for readers 
new to philosophical subjects. Ironically, it is the pain and practice of striving to understand 
philosophical concepts, and some post-modernist literary ideas, that can deliver us to heightened 
skills of conceptual thinking.

As an example, significant legal arguments are often a result of clashes in philosophies.67 Our 
legal constructs and concepts are most often the progeny of our accepted liberal philosophy.68

The lawyer’s world and the lawyer’s brain are necessarily and densely populated with such 
concepts. Legal decisions and arguments are often based on the categorisation of facts against 
legal concepts.69 Higgins provides historical context for the employment of the literary 
techniques of metaphor and analogy to manipulate conceptual ideas in argument and legal 
reasoning.70 The method was rejected by Socrates, as he believed it was deceptive.71 Aristotle 
embraced it.72 Metaphor and analogy are now thoroughly engrained within our legal system. 
They give life to legal concepts and ‘legal fictions’.73 The categorisation of the corporation as 
a legal person is one example.74 Law students cannot escape their obligation to become highly 
proficient in conceptual thinking.

Additionally, our recognition of technical legal rules as progeny of legal philosophies and 
particular legal concepts helps us to realise that there may be alternative modes of thought, 
categorisation and argument.75 Armed with this knowledge we can formulate relevant arguments 
based upon a solid and educated foundation. 

64 Oliver Wendell Holmes, The Common Law (Lexington, 2013) 1.
65 Posner, above n 1.
66 James Boyd White, ‘Law and Literature: No Manifesto’ in From Expectation to Experience: Essays on Law and 

Legal Education (University of Michigan Press, 2000) 52, 71 quoted in Posner, above n 1, 469.
67 See generally Christian Biet and Lissa Lincoln, ‘Introduction: Law and Literature’ (2011) 5(1) Law and Humanities

vii.
68 Marett Leiboff and Mark Thomas, Legal Theories: Contexts and Practices (Thomson Reuters, 2009) 1–3.
69 See generally, ibid; Margaret Davies, Asking the Law Question (Thomson Lawbook, 3rd ed, 2008) 26.rd ed, 2008) 26.rd

70 Higgins, above n 11, 26.
71 Ibid.
72 Ibid.
73 Ibid.
74 Ibid 27.
75 Leiboff and Thomas, above n 68, 2.
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D. Appreciating Language Ambiguity Assisted by Post-Modernist 
Theories & Linguistics

As law students and lawyers we must appreciate that language is a ‘boobytrapped code full 
of potential for vagueness, imprecision, ambiguity, and other sources of misunderstanding.’76

Postmodernist theory proposes that readers and listeners make their own choices about 
meanings.77 The theory attributed to Barthes, summarised as ‘Death of the Author’78 proposes 
that meaning is not dictated by the author. ‘Meaning’ is often constructed by more than simply not dictated by the author. ‘Meaning’ is often constructed by more than simply not
words: ‘[m]eaning is a mixture of conscious intention and subconscious wish, of expectation 
and imagination, of varying and often incompatible perceptions of context, and this on the part 
of both writer and reader.’79 This is a valuable lesson for law students. It motivates avoidance 
of ambiguity in expression and the necessity to confirm understandings perceived as a result 
of communications.

To further motivate law students toward precision, and prepare them for challenges 
communicating with clients and others, we can learn from Solan.80 As a lawyer and linguist, he 
applies linguistic theory to law. He explains that as English speakers we have an inherent ability 
to interpret and utilise the grammatical constructs of the language.81 The meanings of words are 
learnt. One word can have different meanings based on context or can be interpreted differently 
based on our own personal experience or knowledge of the world.82 These are complications 
of using every day English without the possible additional obstacles of legal intricacy and 
context.

Law students benefit from appreciation of the real risks of language ambiguity. The lessons 
from post-modernism and linguistics are motivation toward the practice of precision. The 
lessons link the necessity of literary skill with the day-to-day study and practice of law.

E. The Problem of Evidence: Justifying all of the Lessons of Literary 
Skills Development 

The presentation of evidence may be seen as one of the ultimate challenges in the employment 
of language. White explains that it is impossible to fully describe any event.83 The lawyer must 
decide what will and will not be said.84 If our goal is to persuade and evidence is the basis of 
that persuasion, we must strive to be aware of all of the inherent risks in language and all of the 
literary tools that may contribute to our persuasive success. For example, Schneck describes 
oral evidence as a ‘legitimate and appropriate representation of truth or reality.’85 This makes 
sense when melded with the lessons of post-modernism and linguistics. If what we perceive as 
fact is merely our own interpretation of someone else’s narrative, which is subject to boundless 
influence,86 we can begin to fully appreciate the responsibility of lawyers and barristers in 
collecting and articulating evidence. We can arrive at the realisation that ‘truth’ is merely a 
literal construction. This should illuminate the real challenges of language to law students. 

76 Lawrence M Solan, The Language of Judges (University of Chicago Press, 1993) 16.
77 Leiboff and Thomas, above n 68, 390–2.  
78 Ibid citing Roland Barthes, The Death of the Author (Collins, 1968).The Death of the Author (Collins, 1968).The Death of the Author
79 James Boyd White, ‘The Ethics of Meaning’ in Turner and Williams (eds), above n 42, 269. 
80 Don Forchelli Professor of Law, Brooklyn Law School, BA, PhD, JD (Harvard), prolific author of books and 

papers on the subject of language and law: Brooklyn Law School, Lawrence M Solan (10 April 2013) <https://
www.brooklaw.edu/cvs/lawrence_solan.pdf>. f>. f

81 Solan, above n 76, 21.
82 Ibid.
83 White, above n 32, 3.
84 Ibid.
85 Peter Schneck, Rhetoric and Evidence: Legal Conflict and Literary Representation in U.S. American Culture

(EBSCO Publishing, 2011) 1.  Chapter 1, ‘Law, Literature, and the Predicament of Representation’ of Schneck’s 
book is fascinating reading for those interested in the boggling relationships between law, literature, rhetoric and 
reality.

86 Christine Higgins, ‘Tales of Gothic Horror’ in Turner and Williams (eds), above n 42, 168, citing Roland Barthes, 
S/Z (R Miller trans, Cape, 1975) 38S/Z (R Miller trans, Cape, 1975) 38S/Z [trans of: S/Z (1970)], Roland Barthes, S/Z (1970)], Roland Barthes, S/ Image – Music - Text (Stephen Heath Image – Music - Text (Stephen Heath Image – Music - Text
trans, Collins, 1977) 159.
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It should motivate undertaking of study toward to the development of literary skills. It also 
highlights the benefits of our adversarial legal system in allowing challenges to evidence to be 
made as part of the legal process.

I interpret the wisdom of the Hon Nicholas Hasluck as linking all of the above critical 
lessons for law students. Hasluck explains that lawyers need not ‘view adversarial reasoning 
as the antithesis of imaginative or speculative thought.’87 He claims that our adversarial system 
relies upon advocates, subject to the rules of evidence, telling the personal stories of their clients 
well,88 and the telling can be informed by the lessons of literature.89 On deep consideration of 
this modern master’s lesson, we can see that his approach to the law requires exercise of the 
literary imagination, conceptual thinking, critical analysis, avoidance of ambiguity, literary 
technique (such as the art of narrative) and effective advocacy all employed within the context 
and bounds of technical legal rules. 

F. Courage and Practice
One of the greatest lessons the masters teach us is that only by practice can we improve our 
literary skills. If we aim to be good or great lawyers, writers and speakers, we must be brave 
enough to take some calculated creative risks. Hassall urges us to be encouraged by Quintilian’s 
affirmation of the advantages of applying literary skill:

[B]y the employment of skilful ornament, the orator commends himself at the same time, and 
whereas his other accomplishments appeal to the considered judgement of the learned, the gift 
appeals to the world at large, and the speaker who possesses it fights not merely with effective, 
but with flashing weapons.90

It seems illogical to commence development of literary style and technique only after law 
school. If we are to make mistakes, law school is the place to make them. We need to take 
responsibility for our own learning. We should also encourage our law schools to guide us and 
recognise our efforts toward development of greater legal literacy and literary skills based on 
the proven wisdom of the masters.

VII. CONCLUSION – WE MUST DIVE INTO THE LITERARY
CULTURE OF LAW

Properly considered learning derived from the collected lessons of the masters − from legal 
history, the law and literature movement, and the related legal, post-modernist and linguistics 
theories − have great potential to enhance legal literacy and literary skills. Key practical benefits 
appear to include expanded knowledge of the world, enhancement of comprehension skills, 
plus higher level development of conceptual thinking and critical analysis. Thoughtful design 
of text and oratory helps avoid ambiguity. Employment of appropriate style and technique aids 
precision, expression and persuasion. All are critical to effective lawyering. 

The lessons and commentary of the masters provide motivation for law students to strive to 
improve literary skills. By making the connections between legal history, philosophy, technical 
legal rules and literature it is possible to enjoy a deeper understanding of the literary culture 
of law. The masters immerse themselves in this culture, benefiting from the teachings of their 
predecessors. They carry this wisdom with them, they learn to employ it naturally, and it 
appears to become part of their legal psyche and personality. The masters lead by example 
to help ensure the literary culture of law continues to benefit the profession. They encourage 
us to take pride in the craft of our work. Appreciating the wisdom of the masters, and finding 

87 Nicholas Hasluck, ‘The Liaison Between Law and Literature’ (2006) 33 University of Western Australia Law 
Review 1, 1−2.

88 Ibid 1.
89 Ibid 2.
90 Quintilian, Book VIII, Ch II, 1−3 cited in H E Butler, The Institutio Oratoria of Quintilian (H E Butler trans, 

Heinemann, 1958) vol 3, 211−13 quoted in Hassall, above n 3, 101.
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our own connection to the literary culture of law, is a personal journey. As Villez urges us to 
comprehend, our proper role as lawyers is as an integrated actor within legal culture.91

We must dive into the literary culture of law. Great gifts have been provided by many who 
laboured to record their valuable wisdom for our benefit. By beginning to absorb those lessons 
I can visualise myself eventually buoyed by the shared insights of the erudite masters. I hope to 
motivate other law students to do the same.

91 See above nn 28 and text accompanying nn 28−9.
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VIII. APPENDIX – ‘IMPROVING LEGAL LITERACY THROUGH 
LITERATURE’: PILOT WORKSHOP OUTCOMES

A. The Journey and its Benefits
The awareness, confidence and skills development that I continue to experience in my journey 
into law’s literary culture is so profound that I am compelled to share it with my fellow 
students. 

The Improving Legal Literacy Through Literature workshop and guidebook was developed 
as follows. I studied some works of literary masters of law, linguists and theorists. I developed 
brief snapshots of what I considered to be the relevant theoretical topics that could be the 
basis for enhancement of legal literacy and literary skills. I coupled those topics with literary 
examples. I designed exercises to demonstrate the relevant skills. Reflections were suggested 
to ensure learning was acknowledged. These workbook-appropriate exercises were then 
transformed, adjusted and complemented to better fit workshop style participation.

With the encouragement of the Dean of Victoria Law School, Professor Andrew Clarke, 
intensive workshops of three days duration were scheduled. The materials were further 
developed to include concurrent and enjoyable activities so that busy law student brains could 
remain engaged. Overall goals of the workshop were to openly acknowledge the challenges 
in studying law, to introduce literary theories, to exercise and raise awareness of necessary 
literary skills, to provide a catalyst for further self-study − and, most importantly, to encourage 
confidence in studying law.

In running the workshop, I aimed to exercise what I believe to be core attitudes demonstrated 
within law’s literary culture. I perceive them as respect, integrity and appropriate deference. We 
employed these attitudes and behaviours in our study of the masters and in our interactions with 
each other. The dynamic within the group was collegial, pleasant and focused on learning. 

Posters of the literary masters were displayed on the workshop walls. Developing students’ 
personal knowledge of the masters as real people, and not simply as mysterious oracles of the 
past, helped create connections between the voices of law’s literary culture and the students’ 
learning. Fancifully, we imagined that the portraits of the masters were smiling down at us, 
encouraging and applauding us for respecting and absorbing what they took the time to record. 
We were enjoying the literary culture of law, learning by following their examples.

The feedback appears to substantiate benefits for students within participatory style, 
small workshops. The benefits do appear to meet the goals of the workshop outlined above. 
Significantly, students have indicated interest in participating in a network group to continue 
to share our learning, to discuss study challenges applicable to literary skills, and to share and 
celebrate our efforts toward becoming literary lawyers. We now have a basis for our ‘Future 
Literary Lawyers’ network. We dream of real-life literary masters of law and literature sharing 
with us at future reunions.

The greatest reward for me has been students approaching me in the subsequent semester 
explaining how their skills and confidence have improved as a result of the workshop.

B. The Feedback
Nine students participated in all exercises over the three day pilot workshop. While not an 
evaluation performed with academic rigour, the law students provided the following feedback. 
In terms of scoring, I asked the students to nominate whether the workshop provided:
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Score Evaluation

1 No Value

2 Little Value

3 Some Value

4 Moderate Value

5 Substantial Value

The following areas of benefit toward particular skills development were rated, with the 
total scores as follows (highest score possible was 45):

Score Skills Development Evaluation Topic

39 Vocabulary

40 Comprehension

44 Conceptual Thinking

43 Critical Analysis

44 Introduction to Understanding of Legal Theory

40 Recognising Humanity in Law and Legal Practice

45 Creativity and Inspiration

41 General Confidence in Studying Law

The core evaluation question was: ‘From what subject area/topic did you feel you learnt the 
most and why?’ One law student provided the following response.

Robert Bujnowski:

It was great getting familiar with some of the literature ‘giants’ in law. Many of these I had 
not come across before, and can now appreciate their contribution to the culture. I also know 
where I can turn to broaden my understanding and become a better writer/orator. I enjoyed 
expanding my understanding of the meaning and origins of ideas such as ‘rhetoric’, ‘natural 
law’, and ‘positivism’. It was great to get an outline of the various literary techniques, and then 
‘hunting’ for them in quotes from law related literature. I was unfamiliar with many of these. I 
liked deconstructing the difficult piece of writing and then discussing the different approaches 
to arrive at its meaning. This has broadened the way I read case law. I also found it useful 
identifying the various styles of judgments (as per Cardozo).
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JUDGE NOT LEST YE BE JUDGED: THE TRIALS OF A 
MODEL LITIGANT

ROBIN WOELLNER* AND JULIE ZETLER**

ABSTRACT

UNDER THE “LEGAL PRACTICE GUIDELINES ON VALUES, ETHICS AND CONDUCT”, THE AUSTRALIAN TAXATION 
OFFICE (“ATO”) AS A COM M ONWEALTH AGENCY IS REQUIRED TO OP ERATE AS A “MODEL LITIGANT”, AND TO 
ACT “WITH COM P LETE P ROP RIETY, FAIRLY AND IN ACCORDANCE WITH THE HIGHEST P ROFESSIONAL STANDARDS” 
IN LITIGATION IN WHICH THE ATO IS INVOLVED.

The Guidelines play an important role in promoting support for the rule of law and respect 
for the Australian Taxation Office and the tax system as a whole – key elements in promoting 
voluntary compliance with the self-assessment tax system.

Appropriately, the Guidelines set “an extremely high bar to jump over”, and the ATO has 
not always succeeded in satisfying these requirements.

Two recent decisions of the Full Federal Court provide stark illustrations of ATO failures to 
comply with the Guideline requirements.

In FC of T v Indooroopilly Childcare Services (Qld) Pty Ltd, the Court was extremely FC of T v Indooroopilly Childcare Services (Qld) Pty Ltd, the Court was extremely FC of T v Indooroopilly Childcare Services (Qld) Pty Ltd
critical of the ATO’s failure to follow a series of single judge Federal Court decisions, while in 
LVR (WA) v Administrative Appeals Tribunal, a differently constituted Court was critical of the 
failure by counsel for the ATO to advise the judge at first instance that the AAT’s reasons for its 
decision were almost wholly copied verbatim and without attribution from the Commissioner’s 
submissions to the AAT. 

While no doubt lapses such as these do not reflect well on the ATO, they offer rich 
opportunities for analysis of multi-dimensional legal, policy and related issues. How tax 
teachers “frame” the analysis of such issues may influence the perception and values which 
students take with them into the real world. Accordingly, as intellectual gatekeepers and moral 
exemplars, legal academics owe a duty to their students and their profession to approach the 
analysis of these issues in a critical but balanced way.

I. INTRODUCTION

In recognition of the fact that Commonwealth Government departments and related entities are 
acting on behalf of the Commonwealth Government (and thus ultimately the Australian public) 
when conducting litigation, are backed by the extensive resources of the federal government, 
and have no vested interest in the outcome of litigation beyond ensuring that the proper legal 
result is reached, the law has long required that such government bodies act properly at all 
times in conducting litigation in behalf of the Commonwealth. 

This obligation has been enshrined in legislation, and as a Commonwealth Government 
department, the Australian Taxation Office (‘ATO’) is required by Appendix B to the Legal 

 * Adjunct Professor, James Cook University and the University of New South Wales.
** Senior Lecturer, Macquarie University.
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Services Directions 20051 to act as a ‘model litigant’ and ‘moral exemplar’, applying the 
highest standards of ethical behaviour when engaged in litigation.2 The ATO acknowledges this 
obligation.3

This is significant, because the belief that the federal government and its agencies are 
acting properly in conducting litigation is an important element in the expression of the rule 
of law,4 and serves to protect the ‘reasonable expectations of those dealing with public bodies’ 
and ensure that the powers are exercised for the public good.5 And, as Jorgensen and Bishop 
observe, the ‘quality of the ATO’s compliance with the rule of law and model litigant rules 
determines the public’s confidence in [the ATO] as an institution’.6

However, the model litigant rules impose very high standards, which the ATO (and other 
Commonwealth Government departments) have not always been able to meet. 

This article explores the model litigant rules and analyses two recent striking examples 
of situations where the ATO has failed to meet these standards. The article then discusses 
briefly the question of how tax law teachers, as intellectual gatekeepers and moral exemplars 
themselves, might approach teaching the legal and ethical dimensions and implications of ATO 
failure to uphold these important obligations.

 1 Many states and territories have similar legislation, as do other jurisdiction such as New Zealand: see Gabrielle 
Appleby and Suzanne Le Mire, ‘Submission to the Productivity Commission: Access to Justice Arrangements Issues 
Paper’(4 November 2013), Adelaide Law School <http://www.pc.gov.au/__data/assets/pdf_file/0006/129570/
sub063-access-justice.pdf>. 2−5; Stephen Lee, ‘The State as Model Litigant’ (Sept 2006), address to VGSO 
Lunchtime Seminar Series (Sept 2006), 2–3, 15–16; The Law Society of New South Wales, ‘A Guide to Ethical 
Issues for Government Lawyers’ (2nd edn, 2010) 24–7. In relation to New Zealand see, for example, NZ Lawyer 
online, ‘Crown Counsel and Tax litigation: Gladiator or impartial truth seeker?’, (19 November 2013) <http://
www.nzlawyermagazine.co.nz/Archives/Issue152/152F4/tabid/2946/Default.aspx>.

 2 Schedule to the Legal Services Directions 2005, made under section 55ZF of the Judiciary Act 1903 (Cth) 
‘Appendix B: The Commonwealth’s obligation to act as a model litigant’ and Legal Services Directions 2005, 
Briefing Note; see P & C Cantarella Pty Ltd v Egg Marketing Board [1973] 2 NSWLR 366, 383; Scott v Handley 
(No 2) [1999] FCA 404, [44]–[45] (Spender, Finn and Weinberg JJ). Mark A Robinson, ‘Administrative Law 
Update’ (Paper presented to the ADT Annual Members Conference, Sydney, 5 November 2009) 1; Michael Palfrey 
and Alex Kunzelmann, ‘Amendments to the Commonwealth Legal Services Directions and the new NSW Model 
Litigant Policy’, (Sept 2008) Clayton Utz, <http://www.claytonutz.com.au/publications/newsletters/government_
insights/2008090>. 

 3 See, for example, ATO, Practice Statement Law Administration PS LA 2009/9 ‘Conduct of ATO Litigation and 
engagement of Legal Services branch’ [13]–[17] and ATO ‘Being a model litigant’ in Your Case Matters (3rd edn, rd edn, rd

27 November 2013) <ato.gov.au>; Tom Brennan, ‘Model Litigant Law and the Legal Services Directions’ 
(27 August 2013), unpublished, documents.jdsupra.com/8d2e7385-86bf-436d-9bfe-fe4b999eca1f.pdf. documents.jdsupra.com/8d2e7385-86bf-436d-9bfe-fe4b999eca1f.pdf. documents.jdsupra.com/8d2e7385-86bf-436d-9bfe-fe4b999eca1f.pdf

 4 Ron Jorgensen and Megan Bishop, ‘The rule of law and the model litigant rules’, (2011) 45/11 TIA 678, 678–9. The 
model litigant rules have been seen as reflecting a more general obligation of fairness on litigants, and it has been 
suggested that under s 56 of the Civil Procedure Act 2005 NSW, ‘[i]n a sense … every litigant in civil proceedings 
in this Court is now a model litigant’: Priest v State of New South Wales [2007] NSWSC 41, [34] (Johnson J). It 
has even been suggested that as corporations have come increasingly to resemble governments because of their 
superior resources, impact on individuals and communities and the extent to which they have come to resemble 
governments in the provision of goods and services, they too should act as moral litigants: Michelle Taylor –Sands 
and Camille Cameron ‘‘Corporate Governments’ as moral litigants’ Legal Ethics, (2007) Vol 10. No2, 154 – and 
see the IMF Australia Ltd ‘Policy for the Model Conduct of Funded Civil Litigation’ <http://www.imf.com.au>.

 5 Hughes Aircraft v Air Services Australia (1997) 76 FCR 151 (Finn J) – quoted in Lee, above n 1, 3–4.
 6 Jorgensen and Bishop, above n 4, 678. And thus – perhaps – among other things the public’s approach to voluntary 

compliance, particularly as the Rules are aimed at achieving equity, efficiency and simplicity. As Parsons observed 
many years ago: ‘A tax will not have … and will not deserve respect, unless it is coherent in principle and has a 
claim to fairness …’: Ross W Parsons, ‘Income Tax – An Institution in Decay’ (2986) 3(3) Australian Tax Forum 
233, 258. As has been said, the Model Litigant Rules are ‘all about fair play … ensuring that the public has good 
reason to trust its public officials and the way its public officials and lawyers conduct litigation affecting rights 
of its own citizens’: John C Tait ‘The Public Service Lawyer, Service to the Client and the Realm of Law’ (1997) 
Commonwealth Law Bulletin 542, 544 – speaking of the Canadian situation (quoted by Lee, above n 1, 3).
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II. THE MODEL LITIGANT RULES RULES R
The principles underpinning the model litigant obligations can be traced back to the observations 
of Chief Justice Sir Samuel Griffith in Melbourne Steamship Ltd v Moorehead,Melbourne Steamship Ltd v Moorehead,Melbourne Steamship Ltd v Moorehead 7 where he 
lamented in 1912 that:

I cannot refrain from expressing my surprise that [a technical point of pleading] should be 
taken on behalf of the Crown. It used to be regarded as axiomatic that the Crown never takes 
technical points, even in civil proceedings, and a fortiori not in criminal proceedings.

I am somewhat inclined to think that in some parts – not all – of the Commonwealth, the 
old-fashioned traditional, and almost instinctive, standards of fair play to be observed by the 
Crown in dealing with subjects, which I learned a very long time ago to regard as elementary, 
is either not known or thought out of date. I should be glad to think that I’m mistaken.8

Translated subsequently into statutory form in Appendix B of the Legal Services Directions 
2005, the ‘core obligation’ is in clause 1, which states that ‘consistently with the Attorney-
General’s responsibility for the maintenance of proper standards in litigation, the Commonwealth 
and its agencies are to behave as model litigant in the conduct of litigation’.9

The balance of the Appendix goes on to spell out the dimensions of this core obligation, and 
requires Commonwealth agencies involved in litigation10 to:

• act honestly and fairly in handling claims and litigation … by dealing with claims 
promptly and not causing unnecessary delay (cl 2 (a));11

• make an early assessment of the prospects of success and the Commonwealth’s potential 
liability (cl 2(aa));

• pay legitimate claims without litigation … where it is clear that liability is at least as much 
as the amount to be paid (cl 2(b));

• act consistently in handling claims and litigation (cl 2(c));12

• endeavour to avoid, prevent and limit the scope of legal proceedings wherever possible, 
including by giving consideration all cases to alternative dispute resolution before 
initiating legal proceedings … (cl 2 (d));

• when it is not possible to avoid litigation, keep the cost of litigation to a minimum by 
various means (cl 2(e)(i)–(iv));

• not take advantage of a claimant who lacks the resources to litigate a legitimate claim (cl 
2(f));

• not rely on technical defences (unless the Commonwealth’s or the agency’s interest would 
be prejudiced by the failure to comply with a particular requirement) cl 2(g));13

• not undertake and pursue appeals unless the agency believes that it has reasonable 
prospects for success or the appeal is otherwise justified in the public interest (cl 2(h));14

• apologise where the agency is aware that it or its lawyers have acted wrongfully or 
improperly (cl 2(i));

7 (1912)15 CLR 133 at 342. See also Kenny v State of South Australia (1987) 46 SASR 268 at 273; Yong Jun Quin v 
The Minister for Immigration and Ethnic Affairs (1997) 75 FCR 155; and Scott v Handley (No 2) [1999] FCA 404, 
[44]–[45] (Spender, Finn and Weinberg JJ).

8 See also similar subsequent comments in for example P & C Cantarella Pty Ltd v Egg Marketing Board [1973] 2 
NSWLR 366, 383 (Mahoney J); Australian Securities and Investment Commission v Hellicar [2012] HCA 17.

9 Brennan, above n 3, provides a useful overview of the Directions and issues; see also Jorgensen and Bishop, above 
n 4.

10 The Directions apply to litigation before courts, tribunals, inquiries, arbitration and other ADR processes, and to 
both merits review and judicial review: Directions, Appendix B, Note 1 and [3]–[5]; Jorgensen and Bishop, above 
n 4–3, 679; Brennan, above n 3, 7–8. 

11 See Kenny v State of South Australia (1987) 46 SASR 268, 273 (King CJ).
12 Jorgensen and Bishop (above n 4, 681) criticise the approach taken by the ATO to its test case litigation program 

on the basis that PS LA 2009/9 para 8 indicates that the ATO makes funding decisions on political rather than legal 
or meritorious grounds, contrary the to the rule of law and the Model Litigant Directions.

13 Young v Minister for Immigration and Multicultural Affairs (1997) 75 FCR 155, 166 (Beaumont, Burchett and 
Goldberg JJ).

14 Compare Brennan above n 3, 7–8. 
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• in merit review proceedings, using its best endeavours to assist the tribunal to make its 
decision (cls 3 and 4).

Notes 2–4 to Appendix B expand on these elements and state that being a model litigant requires 
that the Commonwealth and its agencies, as parties to litigation, act with complete propriety, 
fairly and in accordance with the highest professional standards (Note 2). The Notes go on to 
indicate that this obligation may require more than merely acting honestly and in accordance 
with the law and court rules, or the requirement for lawyers to act in accordance with their 
ethical obligation (Note 3). 

However, the Notes indicate that the model litigant obligation does not prevent the 
Commonwealth and agencies from acting firmly and properly to protect their interests, and 
taking all legitimate steps to pursue claims by the Commonwealth and its agencies and testing 
or defending claims against them. Nor do the Rules preclude pursuing litigation in order to 
clarify a significant point of law even if the other party wishes to settle the dispute (Note 4).15

Clearly, these model litigant rules are lofty ideals, and they create ‘an extremely high bar to 
jump over’,16 particularly as it has been suggested that the list of obligations (above) imposed 
by the Directions is not exhaustive,17 and that judges have tended to be unsympathetic to 
governmental ‘excuses’ for failure to comply with the Directions.18

Under cl 14.1 of the Directions, the Attorney-General has a discretion to ‘impose sanctions 
for non-compliance’,19 and there is also the possibility that a court hearing a case where the 
Directions were breached might refuse to award costs to – or even award costs against – the 
government department involved.20 For example in Deputy Commissioner of Taxation v Clear 
Blue Development Pty Ltd (No 2), Justice Logan rejected an application by the ATO for a costs 
order, commenting that ‘to do so would be to reward work which is not of a standard to be 
expected of a person [who is] a solicitor on the record for a person to whom the model litigant 
obligations adhere’.21

However, there are also serious limits to the operation of the Directions. In particular, 
subsections (2) and (3) of s 55ZG Judiciary Act 1903 provide, respectively, that compliance 
with a Direction ‘is not enforceable except by, or upon the application of, the Attorney-General’ 
and that the issue of non-compliance with a Direction ‘may not be raised in any proceeding 
except by, or on behalf of, the Commonwealth’. 

15 Including seeking and enforcing orders for costs: Wodrow v Commonwealth of Australia [2003] FCA 403; 
Applicant A226 of 2003 & Ors v Minister for Immigration & Multicultural & Indigenous Affairs [2005] FMCA 
17.

16 Lee, above n 1, 9. Lee also provides useful guidelines to the practical operation of the Model Litigant rules(at 9–14. 
See also Paul Nicols and Chris Peadon (June 2007) ‘Focus: Is the Tax Office turning over a new leaf in its approach 
to dispute resolution?’ <http://www.allens.com.au/pubs/tax/fotax28jun07.htm> and D Bugg, ‘The Government 
Lawyers’ relationship of trust with their client; developing and maintaining it’ (7 Sept 2011) Inaugural Jack 
Richardson oration to the Law Society of the ACT, 4–5.

17 Brennan, ‘Model Litigant Law’, above n 3, 9.
18 Ashley Tsacalos, ‘The model litigant policy in the spotlight’ (1 September 2013) mondaq <http://www.mondaq.

com/404.asp?404>; <http://www.momdaq.com:80/Australia/x/144208> cf Kenny v State of South Australia (1987) 
46 SASR 268, 273 (King CJ).

19 See the Compliance Strategy for Enforcement of the Legal Services Directions; however, it seems that this process 
has been ineffective: Gabrielle Appleby and Suzanne Le Mire, ‘Submission – Access to Justice Arrangements’ 
(4 November 2013), submission to the Productivity Commissioner Access to Justice Arrangements Issues Paper
<http://www.pc.gov.au/__data/assets/pdf_file/0006/129570/sub063-access-justice.pdf> 4.f> 4.f

20 See, for example, ACCC v ANZ [2010] FCA 567; cf Phillips, in the matter of Starrs & Co Pty Ltd (In Liquidation) (In Liquidation) (
v Commissioner of Taxation [2011] FCA 532 [3] (Lander J). The ATO was ordered to pay indemnity costs in FC 
of T v Clark (No 2) [2011] FCAFC 140; Norton Rose Fulbright, ‘The costs of non-compliance with the Legal 
Services Directions’ (9 July 2010) <http://www.nortonrosefulbright.com.au/knowledge/publications/29593>; 
Ashley Tsacalos, ‘The model litigant policy in the spotlight’ (August 2011) <http://www.nortonrosefulbright.com/
knowledge/publications/55750>.

21 [2010] FCA 1224, [48].
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Accordingly, a private litigant cannot take steps to enforce a Legal Services Direction.22

While the Commonwealth Attorney General indicated in 2011 that any breach of the 
guidelines was ‘unacceptable’,23 there appear to have been a number of lapses on the part 
of the ATO – and other Commonwealth departments. Indeed, the Commonwealth Attorney-
General identified a total of 35 breaches of the Model Litigant Directions by Commonwealth 
government departments in 2008–09,24 24 in 2009–10, 17 in 2010–11, and 42 in 2011–12.25

Commonwealth entities found to have breached the Rules have included:26

• the Commonwealth DPP and AFP;27

• the Commonwealth Ombudsman;28

• Comcare;29

• the ACCC);30 and 
• the federal Minister for Immigration.31

The ATO has also had a number of well-publicised problems in recent times, including 
failure to file an affidavit within time after 3 extensions (as a result, the court awarded indemnity 
costs to the taxpayer);32 a court characterising as ‘preposterous’ an argument by the ATO that 
action to enforce assessment debts which would result in the taxpayer being bankrupted did 
not constitute ‘hardship’;33 refusal by a Court to award professional costs to the ATO because 
originating process and other documents filed by the ATO did not comply with relevant Federal 
Court Rules, so that to award professional costs in those circumstances would ‘be to reward 
work which is not of a standard to be expected of a person asserted to be a solicitor on the 

22 Though there is a common law obligation for the Crown to act as a model litigant: Brennan above, n 3, 10, argues that 
‘the [core] Principle’, as distinct from the Directions, ‘exists at general law and is enforceable through the general 
law. The directions, if relevant, will serve merely to elucidate the content of the Principle in a particular case’; cf 
Appleby and Le Mire, above n 1, 5; but contrast Jorgensen and Bishop, above n.4, 679, who put the orthodox view; 
see also Mahenthirarasa v State Rail Authority of NSW (2008) 72 NSWLR 273 [16]–[20] (Basten J); Robinson, Mahenthirarasa v State Rail Authority of NSW (2008) 72 NSWLR 273 [16]–[20] (Basten J); Robinson, Mahenthirarasa v State Rail Authority of NSW
‘Administrative Law Update’ above n. 2, 3–4; Lee above n 1, 2–3; but see Christopher Peadon, ‘What cost to the 
Crown a Failure to Act as a Model Litigant?’(200) 33(3) Australian Bar Review, 239, 248 arguing that failure to 
observe the model litigant rules is irrelevant to quantum of costs.

23 Quoted in Tsacalos, above n 18, 1.
24 Though allegations the Directions have not been observed do not always succeed: ASIC v Hellicar [147]–[155], 

[238]−[240]; Robert Austin, Mark Standen and Carolyn Reynolds, ‘The High Court decides the James Hardie 
case’ (8 May 2012) <http://www.minterellison.com/files/Uploads/Documents/Publications/NA_20120509_
JamesHardieDecision.pdf>. 1, 3, 9–10; see also JamesHardieDecision.pdf>. 1, 3, 9–10; see also JamesHardieDecision.pdf Western City Developments Pty Ltd v Chief Commr of State 
Revenue (No 2) [2010] NSWADTAP 72.

25 Between 1 July 207 and 31 December 2012 the ATO reported that there were 47 alleged breaches of the Legal 
Services Directions by the ATO; five of the 30 cases determined were found to involve a breach: ATO ‘Your Case 
Matters’ above n 3 (Diagram 3.1), ‘Compliance and reporting’ fact sheet, ato.gov.au/.../Research-and-statistics/In-
detail/Your-case-matters/?page=21. However, there are substantial variations between the number of breaches 
identified by the OLSC and those identified by courts and tribunals: Megan Taylor-Sands and Camille Cameron, 
‘Regulating parties in dispute: Analysing the effectiveness of the Commonwealth Model Litigant Rules monitoring 
and enforcement processes’ (2010) 21(3) Public Law Review 188; cf Chris Merritt, ‘Gillard Government Lashed 
for ‘Ignoring’ Breaches of Model Litigant Rules’, The Australian (13 April 2012) <http://www.the asutralian.com.
au/business/legal-affairs>. 

26 Taylor-Sands and Cameron, above n 25. The Attorney-General’s Annual Report 2009–10 identified 35 breaches in 
2008/9 [subsequently corrected to 24], leading Civil Liberties Australia to suggest that there had been an apparent 
decline in the behaviour of government departments: Bill Rowlings, ‘The very model of a model litigant’ <http://
www.cla.asn.au/News/the-very-model-of -a-model-litigant>; Tsacalos, above n 18. From this perspective, the 
increase to 42 (70% of all cases finalised) in 2011–12 is disturbing. 

27 R v Martens [2009] QCA 351.
28  Qantas Airways Ltd v Transport Workers Union of Australia – Fair Work Ombudsman v Transport Workers Union 

of Australia [2011] FCA 470.
29  Moline and Comcare [2003] AATA 827.
30  ACCC v ANZ Banking Group Ltd (No 2 [2010] FCA 567.
31  Challoner v Minister for Immigration & Multicultural Affairs (No 2)   Challoner v Minister for Immigration & Multicultural Affairs (No 2)   Challoner v Minister for Immigration & Multicultural [2000] FCA 1601; Wong Tai Shing v Minister 

for Immigration, Multicultural and Indigenous Affairs [2002] FCA 1271.
32  Phillips v Commr of Taxation [2011] FCA 532.
33  FC of T v Denlay [2010] QCA 217.
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record for a person to whom model litigant obligations adhere’;34 and ignoring evidence of the 
existence of a debt.35

III. TWO STRIKING EXAMPLES OF FAILURE TO FOLLOW THE MODEL
LITIGANT RULES RULES R : INDOOROOPILLYINDOOROOPILLYI AND LVR

Perhaps two of the most striking and illustrative recent examples of breaches of the model litigant 
rules by the ATO are FC of T v Indooroopilly Children Services (Qld) Pty Ltd (‘Indooroopilly’)36

and LVR (WA) Pty Ltd v Administrative Appeals Tribunal (‘LVR (WA) Pty Ltd v Administrative Appeals Tribunal (‘LVR (WA) Pty Ltd v Administrative Appeals Tribunal LVR’).37

A. Indooroopilly
The Indooroopilly saga began with the decision by Kiefel J in Essenbourne v Commissioner 
of Taxation (Commonwealth).38 The issue there was whether the taxpayer was entitled to a tax 
deduction for a payment which it had made to a superannuation fund in relation to an employee 
share plan, and whether that payment created a taxable fringe benefit. Her Honour held in 
relation to the fringe benefits issue that payments could only be a taxable fringe benefit where 
the ATO was able to identify a particular employee to whom the benefit was provided (rather 
than a general benefit provided to employees at large – as the ATO argued).

The ATO did not accept that Kiefel J’s decision correctly stated the law.39 The Commissioner 
accordingly issued a Media Release indicating that the ATO would not appeal against the 
decision in Essenbourne because the Commissioner had in effect ‘won’ the case (as Kiefel J 
had held that the payment to the fund was not deductible) and accordingly there was no basis 
on which the ATO could appeal the FBT point. However, the Commissioner noted that the 
ATO did not accept the correctness of Kiefel J’s decision on this issue, and would – contrary to 
that decision – continue to apply the ‘general benefit’ interpretation and accordingly disallow 
objections based on the specific benefit approach.

The ATO subsequently argued its ‘general benefit’ FBT interpretation over a period of three 
years in a series of AAT and single judge Federal Court cases40 – and lost on each occasion.

When the opportunity arose again in 2007, the ATO ran the same argument before the Full 
Federal Court in Indooroopilly. In that case, a particular child care centre group (‘the group’) 
wanted to set up an employee share scheme under which it would gift a number of its shares to a 
subsidiary discretionary trust as the corpus of the trust, with the potential class of beneficiaries 
under that trust limited to employees of Indooroopilly and other ‘franchisees’ operating related 
child-care centres. The group sought an ATO ruling on whether the issue of its shares would 
generate a fringe benefit to either its subsidiary or any of the franchisee operations. The ATO 
ruled that the issue of shares would create a fringe benefit in respect of the franchisees, but not 
in relation to the subsidiary. The centre then appealed against the ATO ruling and the case went 
on appeal to the Full Federal Court, which held that the ATO’s general benefit interpretation 
was wrong.

Following the Indooroopilly decision, the ATO capitulated, indicating that it would not seek 
special leave to appeal the FBT point to the High Court, and – reversing its previous approach 
– would henceforth apply the law as confirmed by the Full Federal Court.

34  DC of T v Clear Blue Developments Pty Ltd (No 2 [2010] FCA 1124, [36]–[48] (Logan J).
35  AAT Case [2011] James & Anor Reported in Weekly Tax – Issue 4, 28 Jan 2011: cited in The Rule of Law Institute   AAT Case [2011] James & Anor Reported in Weekly Tax – Issue 4, 28 Jan 2011: cited in The Rule of Law Institute   AAT Case [2011] James & Anor

of Australia, “DRAFT: <http://www.apsbullying.com/uploads/8/9/6/8/8968132/rule_of_law_institute_-_model_
litigant_rules_key_facts_and_cases.pdf>.litigant_rules_key_facts_and_cases.pdf>.litigant_rules_key_facts_and_cases.pdf

36  2007 ATC 4236; Jorgensen and Bishop, above n 4, 680, 682.
37  [2012] FCAFC 90.
38  2002 ATC 5210; Jorgensen and Bishop, above, n 4, 679.
39  Taxation Ruling TR1999/5, paras 45–9.
40  Benstead Services Pty Ltd v FC of T (AAT) 2006 ATC 2511, 2521 (Hack, McDermott and Kenny); Benstead Services Pty Ltd v FC of T (AAT) 2006 ATC 2511, 2521 (Hack, McDermott and Kenny); Benstead Services Pty Ltd v FC of T Walstern v 

FC of T 2003 ATC 5076 (Hill J); Spotlights Stores Pty LTV v FC of T 2004 ATC 4674, 4704 (Merkel J); Spotlights Stores Pty LTV v FC of T 2004 ATC 4674, 4704 (Merkel J); Spotlights Stores Pty LTV v FC of T Caelli
Constructions (Vic) Pty Ltd v FC of T 2005 ATC 4938, 4950–1 (Kenny J); and Constructions (Vic) Pty Ltd v FC of T 2005 ATC 4938, 4950–1 (Kenny J); and Constructions (Vic) Pty Ltd v FC of T Cameron Brae v FC of T 2006 ATC 
4433 (Ryan J).
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For the purposes of this article, the key point in the Indooroopilly decision was the comments 
made by members of the Full Federal Court in relation to the way the ATO had conducted the 
litigation in the past and before the Full Court, and whether the ATO had acted as a ‘model 
litigant’.

The Federal Court noted that submissions made to the court by the ATO counsel had suggested 
that decisions such as Business World Computers Pty Ltd v Australia Telecommunications 
Commission41 indicated that:

8. the fact that there are single judge decisions on the meaning of ‘fringe benefit’ does not mean 
that the Commissioner was bound to follow those decisions as against tax payers who are not 
privy to those decisions [and]

9. There is no principle of estoppel that would bind the Commissioner to apply the single judge 
decisions to which the respondent was not a party’.42

This position was supported by advice apparently given jointly by the Commonwealth 
Solicitor-General, the Chief General Counsel of the Australian Government Solicitor, and a 
senior Counsel43 to the effect that the ATO was not required to follow a single judge decision 
if, on the basis of ‘robust legal advice’,44 there are good arguments that, as a matter of law, the 
decision is incorrect and prompt action is being taken to clarify the position and communicated 
the ATO’s intention to taxpayers.45

The Bench reacted strongly to this assertion;46 Edmonds J observed that ‘a proposition such 
that the Commissioner does not have to obey the law as declared by the courts until it gets a 
decision that he likes was astonishing’.47

Allsop J was equally critical, characterising the ATO’s approach as:

the executive branch of the government, in the form of the Australian Taxation Office, 
administering the statute in a manner contrary to the meaning and content as declared by the 
court; that is, seeing the executive branch of government ignoring the views of the judicial 
branch of government in the administration of a law of the Parliament by the former. … 
Considered decisions declaring the meaning of a statue are not to be ignored by the executive 
as inter partes rulings binding only in the earlier lis.48

Allsop J went on to criticise the ‘inferential suggestion in argument’ that the ATO was 
‘somehow’ required by unidentified legislation to administer the law in accordance with its 
‘own view of the law and the meaning of statutory provisions, rather than by following what 
the courts have declared’.49

Justice McHugh was equally critical in a paper presented subsequently to an Australian Bar 
Association Conference, commenting that:

Judicial decisions are not provisional rulings until confirmed by the ultimate appellate court 
in the system. Until set aside, they represent the law and should be followed … Even more 
difficult to justify is the refusal to follow a ruling that is not the subject of appeal merely 
because the agency regards it as wrong and will test it at the next opportunity …50

41  [1988] 82 ALR 499, 504.
42  2007 ATC 4236, [44] (Edmonds J).
43  F18 June 2007, following previous advices given by the first two officers in 2005 and 2006: Justice Edmonds, 

‘Recent tax litigation: A view from the Bench’ (2008) 37 Australian Taxation Review 79, 89–90. 
44  The Solicitor-General advised that ‘internal legal advice provided by an appropriate officer would constitute 

sufficiently robust and credible advice for this purpose’: quoted by Edmonds, above n 43, 89.
45  Quoted by Edmonds in ‘Recent tax litigation above n 43, 87, 90–2. 
46  This is significant, because as Justice Edmonds, writing extra-judicially indicated, ‘the occasions on which the 

court feels compelled to criticise the Commissioner for the way in which he administers legislation for which he 
is responsible are very few and far between’: Edmonds, above n 43, 80. 

47  2007 ATC, 4236, 4255 (Edmonds J). See also Edmonds, above n 43. 
48  Allsop J, quoting Marshall CJ in Marbury v Madison 5 US 87, at 111, and Mahoney J in P & C Canterella v Egg 

Marketing Board [1973] 2 NSWLR 366, 383.Marketing Board [1973] 2 NSWLR 366, 383.Marketing Board
49  2007 ATC, 4239.
50  Quoted by Jorgensen and Bishop, above n 4, 679 (n 24).
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The strength of the comments by the Full Court on the ATO’s approach generated 
considerable discussion, with some attacking the ATO’s approach,51 others defending it.52 It is 
possible to feel some sympathy for the ATO’s dilemma,53 though as Justice Edmonds pointed 
out, the ATO did not even satisfy the criteria in the advice it relied on to justify declining to 
follow a series of decisions by single judges of the Federal Court, because it had not taken 
prompt action to clarify the issue.54 Whatever conclusion one draws from the Indooroopilly
saga, the ATO approach does not seem to sit well with the Model Litigant Rules, and may well 
have contributed to55 the subsequent disturbing findings by the Inspector-General of Taxation. 
In a 2006 Report, the IGOT found a strong perception in the community and tax profession 
that the ATO uses litigation to confirm its view of the law for compliance purposes, rather than 
clarification; that its actions in declining improperly to follow decisions of courts or tribunals 
has involved the ATO in some cases acting outside the rule of law; and that the ATO’s approach 
was not consistent with the spirit of the model litigant directions.56

Given the discussion above of the importance of the Direction in supporting the rule of law 
and the Constitution, these are worrying findings. Their implications are discussed following 
analysis of the LVR decision. 

B. LVR (WA) Pty Ltd v Administrative Appeals Tribunal
Some five years after the decision in Indooroopilly, the decision in LVR (WA) Pty Ltd v 
Administrative Appeals Tribunal57 saw a differently constituted Full Federal Court again highly 
critical of the ATO’s litigious practices.

LVR involved an equally extraordinary set of facts. In that case, the AAT had dismissed a 
taxpayer’s claim without adequately considering a key affidavit supporting the taxpayer’s case 
(the ‘Shokker’ affidavit), in circumstances where apparently some 95 per cent of the AAT’s 
reasons, which extended to 59 paragraphs (some 29 pages), were, ‘with the exception of a small 
number of words, phrases and sentences’, taken verbatim and without attribution from the 
Commissioner’s written submissions to the Tribunal before the hearing, with a further three or 
four paragraphs taken from the Commissioner’s written reply to the appellant’s submissions.58

However, the Commissioner’s written submissions had not referred to the amended Shokker 
affidavit – and, probably for that reason, the AAT did not adequately consider that affidavit in 
its reasons.

In the hearing before a single judge of the Federal Court, neither counsel for the Commissioner 
or taxpayer drew the judge’s attention to the fact that 95 per cent of the tribunal’s reasons 
had been copied verbatim from the Commissioner’s various submissions. Again, in preparing 
written submissions prior to the appeal to the Full Federal Court, neither the (new) counsel for 
the taxpayer nor counsel for the ATO referred to the fact or extent of the unattributed copying.

51  Jorgensen and Bishop, above n 4, 679–80, commented that the ATO’s refusal to follow single-judge decisions 
‘demonstrates disregard for the fundamental principles underlying the rule of law’; cf M Robertson, ‘A disregard 
of the law – Commissioner of Taxation v Indooroopilly Children Services (Queensland) Pty Ltd’, 2007 41/11 TIA 
635, 636; P Nicols and C Peadon, ‘Is the Tax Office turning over a new leaf in its approach to dispute resolution?’, 
Allens Arthur Robinson (2007) Focus: Tax. 

52  Daryl Davies, ‘The relationship between the Commissioner of Taxation and the Judiciary’, (2007) 41/11 Taxation 
In Australia, 630 – and see Robin Woellner, ‘Is the ATO a Law unto itself?’, (Paper presented at the 62nd ALTA nd ALTA nd

Conference, Perth, 23–26 September 2007), 21–23.
53  Davies above, n 52, 632-3 argued that the ATO might find it difficult to persuade the government to allocate 

parliamentary time and resources to amend the legislation, and the Federal Court could not have made a declaration 
on the issue (a point subsequently conceded extra-judicially by Edmonds, above n 43, 92), so that taking the matter 
on appeal may have been the only approach likely to produce results.

54  Edmonds, ‘Recent tax litigation’, above n 43, 93 (and see also 92–3, citing Justice McHugh, ‘Tensions between 
the Executive and the Judiciary’ (Paper presented at the Australian Bar Association Conference, Paris, 10 July 
2002)).

55  Woellner ‘Is the ATO a law unto itself?’, above n 52.
56  D Voss, ‘Review of Tax Office management of Part IVC litigation – a Report to the Minister for Revenue and 

Assistant Treasurer’ (Attorney-General’s Department (Cth), 2006) ch 2.
57  [2012] FCAFC 90 (North, Logan and Robertson JJ).
58  [2012] FCAFC 90, [43]–[77] (North, Logan and Robertson JJ). 
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Indeed, it was the Full Federal Court which, several days before the hearing, drew the 
attention of the parties to the extent of the copying of the Commissioner’s submissions by the 
Tribunal. 

The Full Court indicated – not surprisingly – that it had difficulty in understanding 
why counsel for the parties had not alerted the primary judge to the fact and extent of the 
unattributed copying, which would have raised the question of whether the AAT had given 
proper consideration to the issues before it or had constructively failed to exercise its jurisdiction 
properly.59 The Full Court observed that when the appellants failed to explain the position fully 
to the primary judge, counsel for the Commissioner should have done so, in order to ensure that 
the primary judge understood the full circumstances.60

The members of the Full Court indicated that they were ‘gravely concerned that the very 
unusual circumstances we have outlined above were not sufficiently drawn to the attention of 
the primary judge’,61 and indicated that the response by counsel for the ATO62 on this issue ‘was 
not an adequate or appropriate response’.63

The Court was particularly concerned that there were several occasions where counsel 
had, for example, referred to or read part of the AAT’s reasons to the primary judge without 
advising the judge that they had been ‘taken word for word and without attribution from the 
Commissioner’s submissions to the Tribunal’.64

The Full Court commented that if these matters had been drawn to the attention of the 
primary judge, then submissions would not have been made to the primary judge in the same 
form, or – if put in that form – would not have been sustained, and it would have been apparent 
to the primary judge that the Tribunal had failed to consider the substance of the Shokker 
affidavit.65

In light of these circumstances, the Full Court was highly critical of the way the case had 
been run before the primary judge, and commented that:

42. … being a model litigant requires the Commonwealth and its agencies, as parties to 
litigation, to act with complete propriety, fairly and in accordance with the highest professional 
standards ... [The Crown’s] … powers are exercised for the public good. It has no legitimate 
private interest in the performance of its functions. And often it is larger and has access to 
greater resources than private litigants. Hence it must act as a moral exemplar … In our 
opinion, counsel representing the executive government must pay scrupulous attention to 
what the discharge of that obligation requires, especially where legal representatives who are 
independent of the agency are not involved in the litigation …

Clearly, the conduct of proceedings in Indooroopilly and LVR did not reflect well on the 
ATO or its representatives, and is difficult to reconcile with the ATO’s obligation to act as a 
‘moral exemplar’ and model litigant. 

III. THE IMPLICATIONS OF DECISIONS SUCH AS INDOOROOPILLYINDOOROOPILLYI AND LVR
As a high-profile government department, the ATO is invariably under close public and 
professional scrutiny, and its actions rarely go unnoticed. Accordingly, breaches by the ATO of 
the model litigant rules are often well publicised and become widely known. 

Breaches of the Model Litigant Rules may therefore have a significant impact because, as 
noted at the outset, these rules are ‘all about fair play … [and] ensuring that the public has good 

59  Counsel for the taxpayer before the Full Court had not appeared before the primary judge; counsel for the ATO had 
appeared in both hearings.

60  [2012] FCAFC 90 [40]–[41].
61  LVR (WA) Pty Ltd v AAT (‘LVR’) [2012] FCAFC 90 [27] (North, Logan and Robertson JJ).
62  Counsel for the ATO had apparently indicated that that the Commissioner’s submissions had simply been 

responding to the taxpayer’s submissions, which had not put in issue whether the AAT had failed to take the 
Shokker affidavit into account because the AAT’s reasons were copied from the Commissioner’s submissions: 
[2012] FCAFC 90, [25] (North, Logan and Robertson JJ). 

63  [2012] FCAFC 90 [26] (North, Logan and Robertson JJ).
64  [2012] FCAFC 90 [27]–[39]; see particularly [31], [33].
65  [2012] FCAFC 90 [78].
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reason to trust its public officials and the way [they] conduct litigation affecting rights of its … 
citizens’66 – as well as operating to protect the rule of law and the Constitution. 

Australia operates under a largely self-assessment income tax system, which in turn relies 
very heavily on voluntary compliance by the vast majority of taxpayers. Jorgensen and Bishop 
suggest that the ‘quality of the ATO’s compliance with the rule of law and model litigant rules 
determines the public’s confidence in [the ATO] as an institution’.67 If so, then perceptions among 
the public and professional tax practitioners that the ATO does not observe proper ethical and 
moral standards in conducting litigation against taxpayers who – with some notable exceptions 
– lack the resources and expertise that the ATO can bring to bear, may risk undermining 
confidence in the ATO. This in turn may undermine confidence in the voluntary compliance 
system itself – and if significant numbers of taxpayers refused to comply voluntarily, the system 
would be thrown into chaos and quickly become unmanageable.

In this context, Parsons’ words need to be borne carefully in mind: a tax system depends 
heavily on (among other things) perceptions of fairness to underpin its claim to legitimacy,68

and thus its ability to persuade taxpayers to comply voluntarily with its rules. Compliance with 
the Model Litigant Rules is an important element in maintaining that perception of fairness.

IV. THE ROLE OF (TAX) LAW TEACHERS AS MORAL EXEMPLARS AND
INTELLECTUAL GATEKEEPERS: FRAMING THE ANALYSIS

One of the key responsibilities of law teachers as intellectual gatekeepers and moral exemplars is 
to challenge students, and develop their critical (at both technical and policy levels), analytical, 
judgemental and other capacities. 

This requires a careful and considered approach to contentious issues, because our own 
experience suggests that some students may be influenced by the value systems and value 
judgments articulated or modelled by respected academic teachers.69

Accordingly, the way that we react as academics and teachers to issues such as those 
thrown up by Indooroopilly and LVR is important, as it may influence student attitudes and 
perspectives. 

There is no objectively ‘right’ answer to issues such as those raised by the conduct of 
proceedings in cases such as Indooroopilly and LVR.70 The issues are multidimensional and 
multilayered, requiring analysis of intertwined legal and social policy factors (for example, are 
Taylor-Sands and Cameron correct in suggesting that if large corporations are in fact coming 
to resemble governments in terms of role and influence, they too should be subject to the same 
model litigant rules?).71 The cases also raise questions of legal interpretation, forensic analysis, 
professional judgment, ethics and notions of justice and fairness and the rule of law. 

These are complex issues, but precisely because of their tangled skeins, such cases offer 
a rich opportunity to engage in sophisticated analysis of legal and social rules, mores and 
policy litigious practice (as a proxy for wider issues of professional legal practice), and human 
psychology. 

As tax law academics and teachers, we need to embrace these opportunities in order to help 
refine students’ critical abilities and legal skills, while ensuring that we observe our own duty 
as moral exemplars to be balanced in our analysis. If – at one extreme – we use such instances 

66  Tait, ‘The Public Service Lawyer’ above n 6, 544.
67  ‘The rule of law’, above n 4, 678–9.
68  Parsons, above, n 6, 258.
69  Compare, for example, Stephen M Siptroth, ‘Forming the Human Person: Can the Seminary Model Save The 

Legal Profession?’ (2007) Brigham Young University Education and Law Journal 181; Terry Lovat, ‘The New Brigham Young University Education and Law Journal 181; Terry Lovat, ‘The New Brigham Young University Education and Law Journal
Values Education: A Pedagogical Imperative for Student Wellbeing’, International Research Handbook on Values 
Education and Student Wellbeing, Springer, 2010.

70  As Appleby and Le Mire point out (above n 1, 2−3), there is ‘continuing uncertainty as to what the model litigant 
obligations require in particular [difficult] cases’ because of the ‘inherent tension’ in key underpinning concepts 
such as ‘justice’ and ‘the public interest’, which ‘are often informed by conflicting principles that will dictate a 
different outcome depending on which principle is emphasised’.

71 Above n 4, 154 – judged by criteria such as integrity, accountability, conflict of interest ad acting in ‘good faith’: 
Andrew Crane and Dirk Mason, Business Ethics (Oxford University Press, 3rd ed, 2010) 3.rd ed, 2010) 3.rd
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to demonise the ATO (as we have observed sometimes occurs in relation to contentious 
developments), we may send our students out into the (tax) world with a jaundiced view of 
the ATO. If – at the other extreme, as also happens – we pass such instances off as infrequent 
and inevitable (and matched by similar breaches by taxpayer representatives), we discourage 
critical thinking and devalue the importance of ethics and the rule of law.

Optimal treatment requires a fine balance, but if properly achieved it will provide generalisable 
insights of value to students far beyond the immediate context. Given the sophisticated level 
of the analysis involved, such issues are probably best left to a later part of the law or business 
curriculum – perhaps jurisprudence or ethics or, a skills subject if the curriculum contains 
such components – or perhaps a capstone subject. Alternatively, it is a topic which could be 
approached incrementally; revisited a number of times over the course of a curriculum, with 
each visit peeling back further layers of analysis. The preferred approach would depend on the 
structure and pedagogic rationale of the particular curriculum.

V. HOW THEN SHOULD WE APPROACH THESE ISSUES IN OUR TUR TUR EACHING? 
No doubt there are many equally valid and effective approaches. One possible approach may 
be to begin by having students explore the role of the Directions and their underpinning policy 
elements, and note the very high standards required of government departments. In policy 
terms, are the standards too high? Or perhaps not high enough – or broad enough? Should they 
encompass powerful private sector bodies as well? How effective are the Rules if they lack a 
formal enforcement mechanism – or is the ‘informal’ supervision by courts sufficient?

Students could then discuss the technical aspects of the Rules and the factual elements of 
breaches in cases such as Indooroopilly and LVR in their context, noting their damaging impact 
in human and jurisprudential terms, and what we can learn from them, but also discussing 
real-life aspects – putting themselves in the shoes of counsel for the ATO and taxpayer in such 
cases.

Students could also discuss the pressures which on occasion lead well-intentioned and 
dedicated government officers to sub-optimal decisions; we could point out that private litigants 
also sometime stray from ideal litigious practices (for similar reasons?), and encourage our 
students to form their own views on these issues. 

As moral exemplars, we need to avoid force-feeding students our moral values. Students 
should be exposed to all the facts, encouraged to discuss the various issues, and then left free 
to form their own views. 

However, as intellectual gatekeepers, having left students to form their own views, we should 
encourage robust critical discussion of and challenges to these views, and require students to 
test and defend the adequacy of the bases on which their opinions and conclusions rest. Part 
of the role of refining a student’s analytical abilities and skills or analysis, articulation and 
persuasion is to point out inconsistencies or lacunae in their analysis, require them to address 
these shortcomings, and – if appropriate – refine their approach.

VI. CONCLUSION

The Legal Services Directions 2005 perform an important role in protecting the rule of law, 
encouraging support for the Constitution and ongoing respect for the ATO and the tax system it 
administers, evening out inequalities in legal resources and expertise, and encouraging ethical 
behaviour by Commonwealth government departments engaged in litigation by or on behalf of 
the Commonwealth.

These Directions set extremely high standards, which the ATO has not always been able 
to meet. The decisions and judicial comments in Indooroopilly and LVR are stark illustrations 
of how a combination of circumstances can result in actions which fall short of the required 
standards. 

Such failures invariably involve interesting and unusual fact situations and invoke a complex 
interplay of factors, which offer the opportunity for sophisticated analysis. As intellectual 
gatekeepers and moral exemplars, legal academics owe a duty to their students to embrace the 
opportunity for analysis of these dynamics in a critical but balanced way.




